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THE RIGHT TO LOCAL SELF-GOVERNMENT. 
I. 


CCORDING to a long line of cases, towns and cities in the 


United States are completely under the control of the legis- 
lature, unless otherwise provided in the constitution.! 
According to another line of cases, towns and cities have certain 
powers that the legislature cannot interfere with, even though the 
constitution be silent on the subject.? 





1 People v. Draper, 15 N. Y. 532, 1857; Mayor, &c. v. State, &c., 15 Md. 376, 1859; 
State v. County Court, &c., 34 Mo. 546, 1864; Booth v. Town of Woodbury, 32 Conn. 
118, 1864;. Webster v. Town of Harwinton, 32 Conn. 131, 1864; People v. Mahaney, 
13 Mich. 481, 1865; People v. Shepard, 36 N. Y. 285, 1867; Philadelphia v. Fox, 64 
Penn. St. 169, 1870; Town of Duanesburgh v. Jenkins, 57 N. Y. 177, 1874; Barnes v. 
District of Columbia, 91 U. S. 540, 1875; State v. Covington, 29 Ohio St. 102, 1876; 
Pumphrey w. Mayor, &c., 47 Md. 145, 1877 ; Burch v. Hardwicke, 30 Gratt. 24, 1878; 
Perkins v. Slack, 86 Penn. St. 270, 1878; Mt. Pleasant v. Beckwith, too U.S. 514, 
1879; Merewether v Garrett, 102 U. S. 472, 1880; Coyle v. McIntire, 7 Houston (Del.), 
44, 1884 ; State v. Smith, 44 Ohio, 348, 1886; State v. Hunter, 38 Kans. 578, 1888; Met. 
R. Co. v. District of Columbia, 132 U. S. 1, 1889; Commonwealth v. Plaisted, 148 
Mass. 386, 1889; Grimble v. People, 19 Col. 187, 1893; State v. Williams, 68 Conn. 
131, 1896. 

2 People v. Hurlbut, 24 Mich. 44, 1871; People v. Albertson, 55 N. Y. 50, 1873; 
People v. The Common Council of Detroit, 28 Mich. 228, 1873; Park Commrs. v. The 
Mayor, &c., 29 Mich. 343, 1874; People v. Lynch, 51 Cal. 15, 1875; Allor v. Wayne, 43 
Mich. 76, 1880; The People v. Porter, 90 N. Y. 68, 1882; Robertson v. Baxter, 57 
Mich. 127, 1885; Atty.-Gen. v. Detroit, 58 Mich. 213, 1885; Wilcox v. Paddock, 65 
Mich. 23, 1887; State v. Denney, 118 Ind. 382, 1888 ; City of Evansville v. State, 118 


58 
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With such eminent authorities diametrically opposed to each 
other, it is obvious that no solution can be reached except by con- 
sidering the fundamental principles on both sides. It is only thus 
that we can find a firm foundation on which we can rest our deci- 
sion in favor of one or the other of these two conflicting sets of 
authorities. 

Is a constitution a grant of powers to the three departments of 
government, —the executive, the judicial, and the legislative? If 
it is, all powers are still in the people that are not expressly 
granted in the constitution, or impliedly granted as necessary to 
carry out the expressly granted powers. Or are all powers vested 
in the three departments of government above named, unless they 
are expressly reserved in the written constitution? 

It is admitted that the people are the source of all legal power 
and authority in the United States. “Sovereignty is and remains in 
the people.” The sovereign is the person, or body of persons, over 
whom there is politically no superior.! It follows that the people, 
the sovereign, have parted only with what they have granted — 
that unless any one particular specified power of government is 
found to be granted in a constitution (either expressly or impliedly 
to carry out what is expressly granted), such power is still in the 
people. 

An examination of any American written constitution will show 
that certain parts may be cited in support of either of the above 
propositions. It is submitted, however, that the better view is that 
our form of government is one in which all power is reserved to 
the people, unless it can be found to be somewhere delegated to 
some department of government.” 


“At the adoption of the state constitution all power was vested in 
the people of the state. The people still retain all power, except such 
as they expressly delegated to the several departments of the state gov- 
ernment by the adoption of the constitution. In the first section and 
first article of the constitution it is declared that ‘all power is inherent 
in the people.’ It is contended by counsel that, as certain rights were 
granted and certain other rights reserved by the people, therefore all 
rights were granted, except such as were expressly reserved. The pecul- 
iarity of the theory is that while the people, by the constitution, made 
grants of power to three different departments of government, it is con- 





Ind. 426, 1888; Board of Met. Police v. Board of Auditors, 68 Mich. 576, 1888; Rath- 
bone v. Wirth, 150 N. Y. 459, 1896; State v. Moores, 76 N. Rep. 175, 1898. 
1 Jameson, Const. Convs. §18; Penhallow v. Doane’s Administrators, 3 Dallas, 54. 
2 State v. Denny, 118 Ind. 449 (1888), by Olds, J., at p. 457. 
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tended that all power that was at that time in the grantor, the people, 
passed to one branch of the government, viz., the political or legislative 
branch, and that it took all power not mentioned in the instrument, and 
the executive and judiciary took only such as was expressly granted to 
them, and the people retained such only as was specifically named and 
reserved. It is certainly a novel method of construction, and contrary 
to all the rules for construing contracts, deeds, wills, and other written 
instruments, and it seems to us that the proposition need but to be 
stated to prove its fallacy. In construing and giving an interpretation 
to the constitution, we must take into consideration the situation as it 
existed at the time of its adoption, the fact expressed in the instrument 
that all power is inherent in the people, the rights and powers vested in 
and then exercised by the people, the existence of cities and towns and 
the right of local self-government exercised by them, and the laws in 
force and form of government existing at the time of its adoption.” 


A constitution “grants no right to the people, but is the creature 
of their power, the instrument of their convenience. . . . A written 
constitution is, in every instance, a limitation upon the powers of 
government in the hands of agents.” 4 

Let us now inquire about the legislative power, — whether the 
sovereign people have placed it unreservedly in the hands of 
the legislature. If they have, if there are no limitations upon - 
the exercise of the legislative power by the legislature, it would 
amount to a renunciation by the people of their sovereign power, 
and the substitution of their agent, the legislature, as the supreme 
master in the state. 

“That government can scarcely be deemed to be free where the rights 
of property are left solely dependent upon the will of a legislative body, 
without any restraint. The fundamental maxims of a free government 
seem to require that the rights of personal liberty and private property 
should be held sacred.” ? 


The view stated by Cooley® is that in each state of the Union 
the power of legislation was originally in its people. They have 
delegated certain of these powers to Congress. They have dele- 
gated certain other of these powers to their own legislatures ; 
“and, granting it in general terms, they must be understood to 
grant the whole legislative power which they possessed, except 
so far as, at the same time, they saw fit to impose restrictions. 
While, therefore, the parliament of Britain possesses completely 





1 Cooley, Const. Lims. 5th ed. 47, 6th ed. 49, citing Hamilton v. St. Louis County 
Court, 15 Mo. 13, per Bates, arguendo. 

2 By Story, J., in Wilkinson v. Leland, 2 Pet. 627, at p. 657. 

8 Const. Lims. 6th ed. 205. 
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the absolute and uncontrolled power of legislation, the legislative 
bodies of the American states possess the same power, except, firsé, 
as it may have been limited by the Constitution of the United 
States ; and, second, as it may have been limited by the constitu- 
tion of the state.” Or, as stated by Denio, C. J.:— 


“The people, in framing the constitution, committed to the legislature 
the whole law-making power of the state which they did not expressly 
or impliedly withhold.” * 

Granting this, what was the whole law-making power of the 
state? The inquiry takes us back to a time when there was no 
written constitution. If, at that time, the whole people had as- 
sembled to pass laws, what would have been their powers? Such 
an assembly would not have been a mere mob, a collection of indi- 
viduals knowing no law, subject to no restraint. 


“The constitution was not framed for a people entering into a polit- 
ical society for the first time, but for a community already organized, 
and furnished with political and legal institutions adapted to all or nearly 
all the purposes of civil government; and that it was not intended to 
abolish these institutions, except so far as they were repugnant to the 
constitution then framed.” ? 


“When, therefore, the constitution vests the legislative power in the 
General Assembly, it must be understood to mean that power as it had 
been exercised by our forefathers, before and after their migration to 
this country.” ® 

Granting, then, that complete powers to make laws have been 
granted by the people to the legislature, except as limited by the 
Constitution of the United States and of each state, the inquiry is 
pertinent, what is the constitution? Does it consist of the written 
constitution only? Or is part of every constitution unwritten? 
And, in an inquiry of this kind, must we take into consideration the 
unwritten as well as the written constitution? For the whole of 
any American constitution is not to be found within the limits of 
the written constitution. What constitution sets forth the power 
of the judiciary to declare an act of the legislature unconstitutional, 
because in conflict with the written constitution, when the question 
arises in an actual adversary case? This power, our most valuable 
contribution to political government, is, however, as much a part of 
the common law of the land, as a part of the unwritten constitution, 
as if it were expressly stated in the written constitution. 





1 People v. Draper, 15 N. Y. 532, at p. 543 (1857). 
2 People v. Draper, ut supra, 537- 
8 Per Ruffin, J., in Caldwell v. Justices, &c., 4 Jones (N. Car.) Eq. 328 (1858). 
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Rhode Island contributed largely to this new check upon the 
power of the legislature by the course taken by its Supreme Court 
in 1789 in the celebrated case of Trevett v. Weeden. “ The first 
reported American case in which a judicial judgment rejected a 
legislative act as void, because unconstitutional, was Trevett v. 
Weeden, which arose in Rhode Island, where the then constitu- 
tion was not written.” } 

May 4, 1776, this state passed a declaration of independence 
of its own, followed two months later by the passage of the great 
Declaration of Independence. This state continued to govern 
itself under the forms of the royal charter of 1663 until 1842, 
although without any formal sanction by the people. From May 
4, 1776, to November 5, 1842, a period of sixty-six years and a 
half, Rhode Island, like England, was under an unwritten consti- 
tution. As this has frequently been denied, the following authori- 
ties are cited as final upon this subject. In Wilkinson v. Leland,? 
Story, J., said: ‘Rhode Island is the only state in the Union 
which has not a written constitution of government, containing its 
fundamental laws and institutions.” Jameson ® says: ‘ Connecti- 
cut and Rhode Island had unwritten constitutions at the time of 
the Revolution, modelled in general after that of England, which 
continued in force until 1818 and 1842 respectively.” 

Cox, in his scholarly book on Judicial Power and Unconstitu- 
tional Legislation, at p. 177 says: It must here be recalled by 
the reader that the constitution of Rhode Island was, in 1786, an 
unwritten constitution, ascertained from history, not from the 
inspection of a written fundamental law denominated a constitu- 
tion. Cf. Luther v. Borden, 7 How. 35, by Taney, J.” 

This point, although seemingly of theoretical importance only, 
is important in its bearings upon the “ Dorr War ”’ and its causes, 
when that incident is studied and its history written by a compe- 
tent hand. It is also important because one of the peculiar fea- 
tures of this unwritten constitution, continuing the unwritten as 
well as the written laws and customs that had arisen under the 
previous two charter governments of this state, is the power of its 
towns and cities to the control of their own local affairs, to which 
subject we shall return. 

But what is the real meaning of a constitution? Is a constitu- 





1 Cox, Jud. Power and Unconst. Legislation, 177, 160. See also Cooley, Const. 
Lims. 6th ed. 38 note, and 193 note, and the excellent report of this case in 1 Thayer, 
Cases in Const. Law, 73. 


2 Pet. 627, at p. 655 (1829). 8 Const. Convs. 4th ed. 83. 
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tion only that which is expressly written ? or do we mean by “a 
constitution ” that which is unwritten as well as also that which is 
written? In People v. Harding,! Cooley, C. J., says: — 


“ And in seeking for its real meaning we must take into consideration 
the times and circumstances under which the state constitution was 
formed, — the general spirit of the times and the prevailing sentiments 
among the people. Every constitution has a history of its own, which is 
likely to be more or less peculiar, and, unless interpreted in the light of 
this history, is liable to be made to express purposes which were never 
within the minds of the people in agreeing to it. ‘his the court must 
keep in mind when called upon to interpret it; for their duty is to 
enforce the law which the people have made, and not some other law 
which the words of the constitution may possibly be made to express.” 


And yet no constitution is wholly unwritten. The Bill of Rights, 
the Acts of Settlement concerning the succession to the throne, 
the oaths of office taken by the king and the members of parlia- 
ment, even Magna Charta itself, being in the nature of compacts 
entered into by different parties, are formal sanctions of so much 
of the organic or fundamental Jaw of England as parts of a written 
constitution, and, theoretically at least, they can be abrogated only 
by consent of both parties thereto. The difficulty is there is no 
means provided in England whereby a violation thereof can be 
declared null and void. Should the king violate these parts of a 
written constitution, he may be impeached. But should parlia- 
ment violate them, there is no remedy. 

In People v. Hurlbut,” Cooley, J., said :— 


“Tf this charter of state government which we call a constitution were 
all there was of constitutional command ; if the usages, the customs, the 
maxims that have sprung from the habits of life, modes of thought, 
methods of trying facts by the neighborhood and mutual responsibility 
in neighborhood interests ; the precepts that have come from the revo- 
lutions which overturned tyrannies; the sentiments of manly independ- 
ence and self-control which impelled our ancestors to summon the local 
community to redress local evils, instead of relying upon king or legisla- 
ture at a distance to do so, —if a recognition of all these were to be 
stricken from the body of our constitutional law, a lifeless skeleton might 
remain, but the living spirit, — that which gives it force and attraction, 
which makes it valuable, and draws to it the affections of the people, 
that which distinguishes it from the numberless constitutions, so called, 
which in Europe have been set up and thrown down within the last hun- 
dred years, many of which, in their expressions, have seemed equally 





1 53 Mich. 481 (1884), at p. 485. 2 24 Mich. 44 (1871), at p. 107. 
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fair and to possess equal promise with ours, and have only been wanting 
in the support and vitality which these alone can give, —this living and 
breathing spirit, which supplies the interpretation of the words of the . 
written charter, would be utterly lost and gone.” 

The sixteenth article of Magna Charta provides : — 

“ Furthermore we will and grant that all other cities and burroughe 
and towns and ports shall have all their liberties and free customs.” 

One of the most cherished of these liberties was the right of 
local self-government. Can it be contended that this right is lost 
because it is not expressly reserved in our written constitutions ? 
Is it not a part of the unwritten constitution, one of the common- 
law rights brought over from England by our ancestors and never 
surrendered ? 

While not denying that there may be states in the Union in 
which, from their peculiar origin and subsequent development, the 
state may have absolute control over the towns and cities within 
its borders, this theory is certainly utterly inapplicable in the case 
of the state of Rhode Island. It is also probably inapplicable in 
the case of all the other New England states and New York, and 
possibly it is inapplicable in the case of some other states. 

The original towns, or, more properly speaking, the original 
colonies, of Rhode Island, existed before there was any colony or 
state with well-defined self-instituted powers, legislative, judicial, 
and executive, that were not surrendered when they agreed to 
unite. New towns were admitted or created as necessity arose 
and came into being, with the same powers as those possessed and 
enjoyed by the original towns or colonies. The system of town 
government brought to this country from England by our fore- 
fathers has nowhere been so faithfully and persistently applied and 
developed as in Rhode Island. Here it is now to be found in its 
most perfect form, and working more fully and more successfully 
than in any other state in the Union. 

Among the powers that have always been reserved and exercised 
by the towns and cities in Rhode Island is the power to manage 
their own local affairs.? 





1 Newport was temporarily incorporated as a city from June 1, 1784, to March 27, 
1787. 

Providence was incorporated as a city November 5, 1831, to take effect the first 
Monday in June, 1832. 

Newport was again incorporated as a city May 6, 1853, and the charter was accepted 
May 20, 1853. 

Pawtucket was incorporated as a city March 27, 1885, and the charter was accepted 
April 1, 1885. 
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To sustain these propositions, it will be necessary to examine 
briefly the history of this state, its successive compacts of govern- 
ment, charters, and constitution, and the constitutional develop- 
ment of its government. 

In Rhode Island the four original towns were really separate 
colonies, and they existed before there was any Rhode Island. 
They made it by their union. They derived no powers from any 
charter, and no title nor any authority to any land from the crown, 
except from the Indians, by purchase. Providence was thus settled 
in 1636 ;. Portsmouth, originally Pocasset, in 1638; Newport, in 
1639; and Warwick, in 1642-43. These were the original colonies, 
or towns, subsequently the united colony, first under the charter of 
1643-44, then under the charter of 1663, until the colony declared 
its independence of England, May 4, 1776, when it became the 
state of Rhode Island. It was not until 1842 that the present 
constitution was adopted. But these four original colonies or 
towns must not be confounded with the present towns of the same 
names, out of which many of the later towns have been carved, all, 
however, with the same rights, powers, and duties that the four 
original towns had. Each one of the first three had its own agree- 
ment or agreements of association, voluntarily entered into by its 
own settlers, without authority or sanction of any kind from crown 
or parliament, sufficient to enable its own inhabitants to maintain 
its separate political existence and to carry on its own government, 
each with its own executive, judiciary, and law-making power. 
(As to the fourth, Warwick, see below.) Each one bought the 
title to the lands within its own limits of the Indian occupants, and 
lived at peace with them. They might have continued indefinitely 
at peace with them but for the misdeeds of the adjacent settlements 
in Massachusetts and Connecticut. 

The first of these voluntary written compacts of government 
entered into on Rhode Island soil is that of Providence, signed in 
1636 by thirteen of the founders. It is famous for its setting forth, 
although only negatively and by implication, of Roger Williams's 
contribution to the science of political government, the doctrine of 
the utter separation of church and state, that became distinctively 





Woonsocket was incorporated as a city June 3, 1888, and the charter was accepted in 
November, 1888. 

Central Falls was incorporated as a city February 21, 1895, and the city government 
was organized March 18, 1895. 

These are all the cities there are in this state. Each had its form of government 
changed from that of a town to that of a city at its own initiative, and subject to 
ratification by its own electors. 





‘THE RIGHT TO LOCAL SELF-GOVERNMENT. 449 


Rhode Island doctrine, and thence has spread to every state in 
the union, and is now spreading to every civilized land. This 
compact was as follows :— 


“We whose names are hereunder, desirous to inhabit in the town of 
Providence, do promise to subject ourselves in active or passive obedience 
to all such orders or agreements as shall be made for public good of the 
body, in an orderly way, by the major assent of the present inhabitants, 
masters of families, incorporated together into a town fellowship, and 
such others, whom they shall admit unto them, only in civil things.” ? 


The original may still be seen in the City Hall, Providence, 
framed, and hung between two plates of glass; and, from the mo- 
mentous consequences that have resulted from it, it is certainly one 
of the most famous compacts of government ever drawn. 

In 1637 another and more elaborate form of government was 
adopted, with provisions for the settlement of disputes between the 
townsmen by arbitration. It may be found int R. I. Col. Recs. 27. 

The first compact of government of Pocasset, or Portsmouth, 
was as follows :— 


“The 7th day of the first month, 1638. 
“We whose names are unwritten do here solemnly in the presence of 
Jehovah incorporate ourselves into a Bodie Politick and as he shall help, 
will submit our persons, lives and estates unto our Lord Jesus Christ, the 
King of Kings and Lord of Lords and to all those perfect and most Abso- 
lute lawes of his given us in his holy word of truth, to be guided and 
judged thereby. — Exod. 24. 3, 4; 2 Cron. 11. 3; 2 Kings 11. 17.” 
Signed by William Coddington (and 18 others).? 


The second compact of government of Portsmouth was as fol- 
lows (the words in brackets are worn away : — 


“ April the 30th 1639 
“We, whose names are under [written doe acknowledge] ourselves the 
legall subjects of [his Majestie] King Charles, and in his name [doe hereby 
binde] ourzelves into a civill body politicke, unto his lawes according to 
matters of justice.” 
(Signed by Will’m Coddington and 28 others.) 


“ Aprill 30. 1639 
“ According to the true intent of the [foregoing instrument wee] whose 
names are above particularly [recorded, do agree] Joyntly or by the major 
voice to g[overne ourselves by the] ruler or Judge amongst us in all 
[transactions] for the space and tearme of one [yeare — he] behaving him- 
self according to the tLenor of the same].”*.. . 





1 1R. I. Col. Recs. 14. 2 Ib. 52. 8 Ib. 70. 
59 
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The compact of government of Newport, entered into by the 
Newport settlers before they moved from Pocasset, was as fol- 
lows :— 

“ Pocasset, On the 28th of the 2d [month] 1639 

“Tt is agreed by us whose hands are underwritten, to propagate a Plan- 
tation in the midst of the Island or elsewhere: And doe engage our- 
selves to bear equall charges, answerable to our strength and estates in 
common: and that our determination shall be by major voice of Judge 
and elders ; the Judge to have a double voice.” 

Present, Wm Coddington, Judge (and eight others). 


The settlement at Portsmouth, in 1638, was made at the upper 
end of the island of Aquidneck ; that at Newport, in 1639, at the 
lower end of the island, by a minority of the principal settlers at 
Portsmouth. They carried with them the records made to that 
time, and continued them at Newport. 

Warwick was settled in 1642-43. The settlers did not form any 
corporation or agreement of association of any kind, claiming that 
as English subjects they had no right to erect a government with- 
out authority from the crown or parliament. They continued 
without any government and officers until the charter of 1643 was 
accepted, and an organization thereunder perfected in 1647. 

We have therefore the separate settlement of Providence, Po- 
casset or Portsmouth, Newport, and Warwick before any charter 
whatsoever from England, the purchase of the land from the 
Indians, and the adoption of separate self-formed compacts of gov- 
ernment, with the exercise of the necessary powers of government, 
in at least three of these colonies, entirely independent of the 
mother country, or of any authority derived therefrom. 

The separate colonies exercised such judicial powers as were 
necessary for their peace and safety. The first instance we find 
was in 1637, when Joshua Verin was tried in town-meeting, con- 
victed, and disfranchised, for not allowing his wife to hear Roger 
Williams preach, as she wanted to. This was done by the major 
assent of the freemen in open town-meeting. 


“Tt was agreed that Joshua Verin, upon the breach of a covenant for 
restraining of the libertie of conscience, shall be withheld from the liber- 
tie of voting till he shall declare the contrary.” ? 

Foster (Town Government in Rhode Island, 18) says : — 


“There are some minor variations between the practice of Providence 
and that of Portsmouth. For instance, in the former town the adminis- 





11 R. IL. Col. Recs. 87. 2 Ib. 16. 
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tration of justice was committed to the whole body of citizens, with at first 
absolutely no discrimination. The next step was to select two ‘deputies.’ 
In Portsmouth, on the other hand, the citizens began by choosing one 


of their number ‘ Judge.’ ” 
“The 7th of of the first month, 1638. 


“We that are Freemen Incorporate of this Bodie Politick, do Elect’ 
and Constitute William Coddington Esquire, a Judge amongst us, and 
so covenant to yield all due honour unto him according to the lawes of 
God, and in so far as in us lyes to maintaine the honour and privileges of 
his place which shall hereafter be ratified according unto God, the Lord 
helping us so to do.? 

“ WILLIAM ASPINWALL, Sec’y.” 

Later, in the same year, three “ elders were associated with him 
in the Execution of Justice and Judgment.”* Yet even they 
were obliged to make a quarterly account of their rulings to the 
town-meeting (in early records designated “the Bodey”). 

In September, 1638, the Portsmouth town-meeting summoned 
eight inhabitants, whom it tried, convicted, and sentenced, some 
for drunkenness, some for rioting.® 

In another instance the Portsmouth town-meeting condemned 
and divided the property of an absconding debtor (do. 64). 

April 30, 1639, after the minority had left, to found Newport, a 
new organization was perfected and signed by twenty-nine persons. 
An act was passed the same day appointing seven assistants a 
court for settling disputes involving less than forty shillings. Pro- 
vision was also made for a quarterly court of trials with a jury of 
twelve men. 

October 1, 1639:— 

“Tt is ordered that every Tuesday in the Month of July, the Judge and 
Elders shall assemble together to heare and determine all such causes as 
shall be presented.” ® 


This would seem to have been in the nature of a court of appeal. 
On the same page may be found the record showing that in the 
quarterly town-meetings, called the quarter courts, “the determi- 
nation of the matters in hand shall be by major vote, thc judge 
having his double vote who also shall have power to putt it to vote 
and to gather up the votes.” 

Arnold, p. 138, calls attention to the fact that the due adminis- 
tration of justice very early occupied the attention of these colo- 
nists. He says :— 





1 1 R. I. Col. Recs. 52. 2 Tb. 63. 8 Ib. 60. 
# Tb. 70. 5 Tb. go. 
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“A formal act of the whole people, passed at this time, will set their 
regard for justice, and their care in providing for its administration, in 
still clearer light : — 

“* By the Body Politicke in the Ile of Aqethnec, Inhabiting this pre- 
sent, 25 of 9g: month 1639. 

“Tn the fourteenth yeare of ye Raigne of our Soveraigne Lord King 
Charles. It is Agreed that as Natural Subjects to our Prince, and sub- 
ject to his Lawes, All matters that concerne the Peace shall bee by 
those that are Officers of the Peace. Transacted: And All actions of 
the Case or Debt shall bee by such Courts as by Order are Here ap- 
pointed, and by such Judges as are Deputed: Heard and Legally Deter- 
mined. Given at Nieu-port on the Quarter Day Courte Day which was 
adjourned until ye Day. WiLu1am Dyrkg, Sec.’” 


This colony, therefore, established a judicial system of its own, 
civil and criminal, the year it was founded, four years before any , 
application was made for a charter, and eight years before organi- 
zation under the charter granted. Evidently the courts of this 
colony or town did not derive their powers and jurisdiction from 
the General Assembly, nor from any authority across the sea. 

In 1640 a union was brought about between the two colonies on 
the island of Aquidneck, Pocasset or Portsmouth, and Newport. 


“It is ordered that the Chiefe Magistrate of the Island shall be called 
Governour, and the next Deputie Governour, and the Rest of the Magis- 
trates, Assistants ; and this to stand for a decree.” 

“Tt is agreed that the Governor and two Assistants shall be chosen in 
one Town, and the Deputy Governour and two other Assistants in the 
other Town.” ! 


It will be seen that these two towns were not fused into one 
town, but that each continued its own separate existence, forming 
a union only for their common objects, but leaving to each one 
the management of its own local affairs? This has always been 
the leading characteristic of American union wherever found. 
The governor and assistants (now the senators) were invested with 
the offices of justices of the peace, this being the beginning of a 
centralized judicial authority. ‘Particular Courts,” consisting of 
magistrates and jurors, were ordered to be held monthly in each 
town. These courts had jurisdiction, each in its own town only, 
in cases not involving life and limb. There was a right of appeal 
to the quarter sessions,® and two annual or parliamentary courts 
were provided “ equally to be kept at the two towns.”* The laws 





11 R. 1. Col. Recs. 100. 2 Ib. 106. 8 Ib. 113. * Ib. 106. 
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were revised. The majority of the freemen of each town were 
empowered to select men from themselves to lay forth each man’s 
land, and to record their doings in each town. The land titles 
have been so recorded ever since. 

Provision was made for each town to have a joint and an equal 
supply of money in the treasury, to be drawn by warrant accord- 
ing to the determination of the major vote of the respective 
towns, each town to bear its proportion of the joint expense! The 
assessment and the collection of the tax, whether for town or state, 
was left to each town, and there it has ever remained in Rhode 
Island.? 


“It is ordered that each Towne shall have the Transaction of the 
affaires that shall fall within their own Towne.” ® 


Such has ever been the custom in Rhode Island, although no 
such express statement can be found in either the parliamentary 
charter of 1643-44, the royal charter of 1663, or the written consti- 
tution of 1842. But can it be contended that because no such 
statement is there thus to be found, therefore the towns of Rhode 
Island are subject to the unlimited will of its General Assembly ? 
And, as a matter of fact, the towns of Rhode Island have con- 
tinued ever since thus to manage their own affairs. 

At the “General Court of Elections” for Aquidneck (the two 
island towns of Portsmouth and Newport), held at Portsmouth, 
1641 :— 


“3, It is ordered and unanimously agreed upon that the Government 
which this Bodie Politicke doth attend to vnto this Island, and the Juris- 
diction thereof, in favor of our Prince, is a DEMOCRACIE, or Popular 
Government ; that is to say, It is in the Powre of the Body of Freemen 
orderly assembled, or the major part of them, to make or constitute Just 
Lawes, by which they will be regulated, and to depute from among them- 
selves such Ministers as shall see them faithfully executed between Man 
and Man. 

“4. It was further ordered, by the authority of this Present Court, 
that none be accounted a Delinquent for Doctrine; Provided it be not 
directly repugnant to ye Government or Lawes established.” ‘ 

“‘r5. It was also ordered that a Manual Seale shall be provided for the 
State, and that the Signett or Engraving thereof, shall be a sheafe of 
Arrows bound up, and in the Liess or Bond, this motto indented : Amor 
vincet omnia,” ® 





11 R. I. Col. Recs. 105. 2 Gen. Laws R. I. cap. 36, sec. 3, and cap. 29. 
8 1 R. I. Col. Recs. 106. # Ib. 112. 6 Ib. 115. 
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This is cited because we find here for the first time the use of 
the word “ State.” 


“The possession of a seal has always been held as one of the insignia 


of sovereignty or of exclusive rights. Its adoption by a yet unchartered 
government was significant.” ? 


Here, in 1641, three years before a charter was applied for, and 
six years before the one applied for was accepted, we find two 
independent colonies, each reserving its right to local self-gov- 
ernment, and to its own court, uniting to form a state ; adopting 
a seal, and adopting a form of government for the whole body, 
consisting of a legislature, a judiciary, and an executive. The sig- 
nificance of this movement has never been adequately recognized. 
We see that these two towns or colonies, with powers wholly self- 
instituted, set up a joint government of their own that exercised 
these rights of sovereignty. The separate, independent towns 
were the forefathers or precursors of the united colony, and the 
united colony was their offspring. When Channing, in his 
United States of America,” says, “ Strong as was the town organ- 
ization, it was not older than the central governments, and it 
cannot be said that the state was founded on the towns,” he could 
not have had in mind the settlement of this state. 


Amasa M. Eaton. 





1 x Arnold, Hist. R. I. 149. 2 Macmillan Co., 1897, 37. 
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ORAL AGREEMENTS FOR REAL ESTATE 
COPARTNERSHIPS. 


HE usual form of the Statute of Frauds provides that no 
estate or interest in real property, nor any trust or power 
over or concerning the same, or in any manner relating thereto, 
can be created or declared otherwise than by operation of law, or 
conveyance or instrument in writing subscribed in the manner 
provided for ; and that agreements for the sale of real property, or 
of any interest therein, are invalid unless the same, or some memo- 
randum thereof, be in writing and subscribed in the manner pro- 
vided for. That statute, at least so far as the express enactment 
goes, applies as well to transactions between parties proposing or 
intending to become partners as to transactions between individ- 
uals not occupying, or proposing to occupy, a fiduciary relationship 
to each other. Does this provision of the statute, by its true 
intent, make invalid an oral agreement for the formation of a co- 
partnership, the express purpose of which is to acquire and hold 
real property intended to be vested in all of the proposed part- 
ners? Or, in other words, can every form of copartnership be 
created by oral agreement so far as its real property aspects are 
concerned? And can a trust be predicated in lands upon proof 
of an oral agreement to create a partnership for the purpose of 
acquiring such lands, the partnership relation not having existed 
at the time of acquiring title, unless by said agreement, and no 
funds having been contributed by the party seeking to establish 
the trust ? 

It is true, of course, — and much of the confusion in the cases on 
this subject seems to arise from a failure to recognize this distinc- 
tion, —that where parties already occupy toward each other a fidu- 
ciary relationship, in the exercise of which one of the parties in 
violation of his duty acquires an interest in real property that in 
whole or in part should belong to the other, the estate will be 
decreed to vest, or at least a trust will be declared, according to 
the right, and without the usual evidence required by the Statute 
of Frauds. This is not a case to that extent of a judicial repeal 
of the statute, but of an express exception made by the statute 
itself. Indeed, where by competent evidence it is shown that a 
copartnership exists, then it may be shown, even by oral evidence, 
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and whether the question arise between the parties themselves, or 
between them and third persons, that its property consists of land. 
In the same way, where one furnishes the consideration in whole 
or in part, and another takes the entire title, the latter will, of 
course, be declared to hold in trust for the one who has furnished 
the consideration to the extent that he has so done. 

These are the perfectly well understood examples of construc- 
tive and resulting trusts expressly made exceptions by the words 
of the statute itself. They do not, at least directly, determine the 
question of the validity of an oral agreement of copartnership 
providing for the purchase and ownership of real estate, where the 
status of copartnership has not previously existed, but is intended 
to be created by the very agreement, whose validity, because of its 
real property aspects and because of its oral form, is under con- 
sideration. In other words, these exceptions still leave it open to 
inquire if an oral agreement between A and B to become partners 
in the acquisition and operation of real property is valid under the 
Statute of Frauds, and, if not valid in other respects, if it is valid 
to create the status of copartnership ? 

The authorities on the point, at least in the arguments em- 
ployed, are apparently in direct conflict. Those which maintain 
(whether or not their facts necessarily involve the question) that 
such agreements are valid though resting in parol, concede that 
the doctrine adopted by them is modern, and that at one time the 
rule was the other way. The so-called modern doctrine is traced 
to the case of Dale v. Hamilton,! which was an oral agreement 
for the purchase of a tract of Jand to be taken in the name of 
one of the parties who furnished the capital, laid out in lots and 
resold, the profits to be divided between the parties. It will pre- 
sently be seen that in cases of that character a special principle 
may be said to be applicable, but, at all events, the reasoning of 
the Vice-Chancellor, in the lengths to which he goes, is not satis- 
factory, and he virtually admits that his decision, to the extent 
that it goes, is a repeal of the statute. 

The objections to the so-called old rule are stated under varying 
circumstances. Sometimes they occur where the interest is one 
in profits arising from the purchase and disposition of real pro- 
perty, and where, therefore, no interest in real property, as such, is 
intended to be created. Sometimes it happens that the fund with 
which the property is to be acquired is contributed by both parties 





1 5 Hare, 369. 
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to the proposed partnership arrangement in whatever proportions. 
Sometimes it is said that for all purposes partnership realty is 
to be regarded as personalty, and that, therefore, the Statute of 
Frauds has no application to such agreements. And finally it is 
sometimes said, thus probably furnishing the strongest argument 
in support of the validity of these agreements, that an agreement 
for a copartnership to invest generally in real property cannot be 
said to be one for the creation of an estate or interest in real 
property, or any trust or power over or concerning it, or in any 
manner relating thereto, because there is at the time of the mak- 
ing of an agreement no specific property in which the interest is 
to be created, or at least no ownership by any of the parties to the 
agreement in any real property upon which the agreement could 
be said to operate. In the last of which examples, it may be said 
that the sole purpose of the agreement is to create the fiduciary 
relationship, and the respective rights and obligations of the par- 
ties to it. 

(a) As already stated, there can be no question of the rights of 
the parties where they all contribute to the fund that pays for the 
real property.! But their rights in such a case arise, not from 
the agreement, or the relationship of the parties, but from the 
contribution of the purchase-price. It is the ordinary case of a 
resulting trust. It is evading the question to call the trust con- 
structive, because the fiduciary relationship does not exist unless 
the agreement intended to create it is valid, and that is the very 
question to be determined. Where, therefore, pursuant to an oral 
agreement, the purchase is made and title is taken in the name 
of one of the parties, the interest of the others will be found 
to be determined, not by the provisions of the agreement in ques- 
tion, but by the amount of the respective contributions to the 
fund which has been used to pay for the property. Indeed, there 
is no necessity for any agreement at all in such cases. Thus, 
where one orally agreed with three others to buy land on joint 
account, each to have one quarter, and all to contribute in equal 
amounts to the purchase-money, and one of them, violating the 
agreement, procured from the owner a bond for the conveyance 
to himself of two fifths of the property, and to each of the others 
one fifth of the property, it was held that no resulting trust 
would attach to such two fifths in favor of the other parties.? 





1 Fairchild v. Fairchild, 64 N. Y. 471. 
2 Bailey v. Hemenway, 147 Mass. 326. 
60 
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And Morton, C. J., writing the opinion, says that a resulting trust 
depends upon the fact that the money of the person claiming it 
was actually used in the purchase, and that his rights cannot be 
enlarged by any future payments or tenders, even though made 
pursuant to the terms of the oral agreement ; and he quotes from 
Chancellor Kent to the effect that “the trust results from the ori- 
ginal transaction at the time it takes place, and at no other time, 
and it is founded on the actual payment of the money, and on no 
other ground.” On the other hand, of course, if an oral agree- 
ment of copartnership were made to purchase a certain piece of 
real property, and the proposed copartners contributed to the fund 
which was used in the purchase, title being taken in the name of 
one of them, with or without actual fraudulent intent, a trust 
would result in favor of the others according to the exact amount 
of their contributions, even though the agreement were invalid 
for all purposes, and therefore ineffectual to create the status of 
copartnership. It is not that the oral agreement to form a copart- 
nership is valid. It may be that the relationship of copartners 
was not created by it at all. It is the contribution towards the 
purchase-money that makes the co-proprietorship, irrespective of 
the agreement, and, it may be said, in spite of the agreement, or 
without any agreement, so far as may be necessary to determine 
the extent of the interests. 

(2) Neither is the question to be confused with the one that 
arises where, the status of copartnership having been previously 
created by whatever form of valid agreement, one of the copart- 
ners thereafter purchases real estate within the scope of the part- 
nership agreement. That condition of things calls for the appli- 
cation of the doctrine of constructive trusts, or, in certain cases, 
of both the doctrines of constructive and resulting trusts ; that is 
to say, where one partner takes title in his own name to such real 
property and expends his own funds, it is only a case of construc- 
tive trust evolved out of the fiduciary relationship. A court of 
equity imposes the trust so as to nullify the breach of confidence. 
But where one partner, in acquiring title in his own name to such 
real property, uses partnership funds, there is not only room for 
imposing (constructing) the trust, because of the fiduciary rela- 
tionship, but for declaring the resulting trust, because the partner 
attempted to be excluded has, by virtue of his membership in the 
partnership, provided part of the purchase-money. If his contri- 
bution to the partnership fund is different in amount than the 
interest secured to him by the terms of the anterior valid agree- 
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ment of copartnership, his interest in the property acquired will, 
of course, be governed by the terms of that agreement. Such 
cases do not tend to throw any light upon the question of the 
validity of oral agreements to form copartnerships for the acquisi- 
tion of real estate. “The agreement to put the land into the 
joint stock was made before the firm had any being, and the part- 
nership fund did not pay for it.” “It is true that a trust in lands 
cannot be predicated upon proof of an oral agreement to create a 
partnership for the purpose of purchasing and handling or im- 
proving such lands, the partnership relation not having existed 
prior to acquisition of title, and no partnership funds having been 
invested in the property. To recognize a trust in such cases 
would be to abrogate the Statute of Frauds in this particular.” ? 
“ Proof of a partnership for the purpose of buying and selling 
lands presents a different question from that which arises when 
an existing partnership purchases land for its use.” 8 

(c) For the purposes of the narrower question under considera- 
tion, it may be conceded that where, by the oral agreement in 
question, the interest of one of the proposed partners is not to be 
in the real property, but only in the profits that may be derived 
from its purchase and sale, the statute has no application. Such 
agreements do not really contemplate real property partnerships 
at all. Perhaps the most satisfactory definition of a partnership 
ever formulated is the one recently suggested in the February, 
1899, number of the American Law Register, at page 127, to the 
effect that a partnership is an association of persons to carry on 
business together as co-proprietors. In the case just referred to, 
there is no co-proprietorship at all. The joint interest is not to 
be in the real property, but only in the profits derived from its 
purchase and sale. There is no agreement to vest, in all of the 
parties, any estate or interest in real property, and the transaction 
therefore is one outside of the purview of the statute. It may, 
of course, as a practical matter, often be difficult to determine 
whether by the agreement in question it is intended that the inter- 
est should be in the profits, or be in the property, but that does not 
affect the soundness of the distinction. 

Thus it was held in Snyder v. Wolford * that an oral agreement 
by which one is to negotiate the purchase of land, and the other 
is to pay the price and take title in himself, and providing that 





1 Sharswood, J., in McCormick’s Appeal, 57 Pa. St. 54. 
2 Kayser v, Mongham, 6 Pac. Rep. (Col.) 803. 
8 Fairchild v. Fairchild, 64 N. Y. 471. 4 33 Minn. 175. 
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when the land is sold the profits are to be divided between them, 
is not within the statute. It was said by the court that the agree- 
ment manifestly did not contemplate that plaintiff should have 
any estate or interest in the land, or be interested in any way in 
the transaction, unless upon a sale there should be a profit, and 
that the agreement was rather one of employment or agency than 
for an interest in real estate. Upon this construction the agree- 
ment, of course, was not one for the formation of a copartnership 
at all. And yet this is one of the cases relied upon as showing 
the tendency of modern decisions in the direction above pointed 
out. So, too, in Coward v. Clanton,! under a substantially similar 
state of facts, the court said that the contract, as between the 
parties to it, did not in any way affect the title to real estate. 
“The subject-matter of the contract was the profits to be realized 
from sales made, and the controversy here is as to such profits and 
the adjustment of accounts as between the partners.” Upon a 
second appeal, however, in the same case,” it was said that the 
agreement between the parties constituted no partnership at all, 
and that sharing the profits was no test. The same distinction is 
pointed out by Cooley, C. J., in Carr v. Leavitt :? “The contract 
did not contemplate that, in any contingency, an interest in the 
lands was to be conveyed to, or vested in, the plaintiff. It con- 
templated only that in a certain event the plaintiff should receive 
a share of the moneys that a sale of the land would bring. His 
interest was, therefore, in these moneys, and not in the land 
itself.” * 

(d) Then there are the cases of oral agreements to form part- 
nerships for ¢vading in lands rather than for permanent invest- 
ment or operation, but where it is intended that the title to the 
lands, while held by the partnership, should be in all the partners ; 
that is to say, making the partners co-proprietors in the lands until 
they are disposed of. The question, of course, by the introduc- 
tion of this element of co-proprietorship, becomes more compli- 
cated. It might certainly be said that such an agreement is no 
different, from the point of view of the Statute of Frauds, from the 
one where A orally agrees with B (no question of partnership 
being involved) to purchase a piece of realty, and then to convey 
to B a certain undivided interest therein for the proportionate part 
of the cost. If A, pursuant to that arrangement, or in violation 
of it, thereupon acquires title in his own name, furnishing the 





1 79 Cal. 23. 2 55 Pac. Rep. 147. 8 54 Mich. 540. 
* Babcock v. Read, 99 N. Y. 609, ace. 
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entire consideration, and then repudiates the arrangement, will it 
be said that any trust in favor of B arises by implication of law? 
The authorities are quite uniform to the contrary, and they go 
upon the ground that an interest in land is intended to be created 
by such an agreement. It is, of course, not the ordinary case of 
an agreement by an owner of land to convey it or part of it to 
another, but, as was said by the Supreme Court of the United States 
in Dunphy v. Ryan,! “it is a contract for the sale of lands, and 
not being in writing signed by the vendor is void. The circum- 
stance that the defendant, not owning the land which he agreed 
to convey, undertook to acquire the title, instead of taking the case 
out of the statute, brings it more clearly and unequivocally within 
its terms.” 

But what is the distinction in principle between an agreement 
by A to purchase and then transfer a part to B, and one to form 
a copartnership between them for such a purchase? As already 
stated, the difference is not one arising from the existence of a 
fiduciary relationship, because, unless the agreement intended to 
create the relationship is valid, there is no such relationship. 
Where the partnership feature is eliminated, the authorities are 
found to go great lengths in applying the statute and vindicating 
its spirit. We do not then hear anything of a protest against 
using the statute as an instrument of fraud. All so-called ethical 
considerations are ignored, protest is made against “ frittering 
away’ the statute, and we are told, and of course told correctly, 
that it is not fraudulent to refuse to carry out an agreement that 
cannot be enforced because it is invalid under the statute. “The 
mere failure to perform a parol agreement which was made in 
good faith is not fraud.”? “A party in no legal sense commits a 
fraud by refusing to perform a contract void by its provisions.” 8 

Thus, where plaintiff and defendant made an oral agreement 
that defendant should bid off an estate about to be sold at auc- 
tion, for the joint account of both parties, in equal shares, and 
defendant bought and took title in his own name, it was held that 
plaintiff could neither enforce a trust in his favor in the land after 
it was conveyed to the defendant, nor maintain an action at law 
for a breach of the agreement. 

The same question was involved in a later Massachusetts case,® 
where the court said : — 





1 116 U. S. 491. , 2 Feeney v. Howard, 79 Cal. 525. 
8 Levy v. Brush, 45 N. Y. 589. * Parsons v. Phelan, 134 Mass. 109. 
5 Emerson v. Galloupe, 158 Mass. 146. 
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“The plaintiff must recover, if at all, on the fact that, having agreed 
to act in part for them, defendant has violated that agreement and acted 
solely for himself. The agreement was within the statute, and no trust 
in the equitable title can be enforced unless it arise by implication of 
law. It is contended that such cases fall within the exception of trusts 
which may arise or result by implication of law; but we cannot construe 
that exception as extending to a trust which arises from the plain words 
of a contract merely because the words promise it by implication instead 
of setting it forth at length. When a man promises to buy land for 
another, he promises to hold it for that other after he has bought it, and 
it makes no difference in the applicability of the statute whether the 
latter promise is uttered in separate words or not.” ? 


When the agreement is one not simply for the purchase of real 
property, but for the formation of a copartnership in connection 
with its acquisition and disposition, what substantial distinction is 
made? It may be admitted that the agreement has two aspects, 
— one the joint purchase of realty, and the other the formation of 
the copartnership ; and that, if efficient to create the status of part- 
nership, the validity of its other features, from the point of view 
of the statute only, becomes a matter of no importance. But 
there would seem to be no warrant for sustaining that part of it 
that creates the relationship and rejecting the rest of it. It may 
be that the relationship may develop out of the subsequent acts 
of the parties, and, having been created, impress its attendant 
incidents upon the transactions that ensue upon such creation, 
but that can have no bearing upon the validity of the anterior 
agreement. The fallacy lies in the failure to inquire in each case 
if the existence of the copartnership has preceded the acquisition 
of the realty by the party who is attempted to be charged with 
the trust. The fiduciary relationship is lacking, up to the time of 
making the agreement under consideration, so that the case would 
seem to be on all fours with the two Massachusetts cases above 
referred to. This distinction is well illustrated in Raub v. Smith,? 
which was a case of oral agreement to invest in land, and, if found 
to be valuable, to form a copartnership to work it. “Defendant 
refused to form the partnership, purchased the lands in his own 
name, sold them and refused to share the profits. Relief was 
denied, on the ground that the contract for the purchase of the 
land was included in the contract to engage in the partnership, 
and is made the basis thereof. 





1 Acc. Walker v. Herring, 21 Gratt. 678; Clarke v. McAuliffe, 81 Wis. 104; Speyer 
v. Des Jardins, 144 Ill. 641. 2 61 Mich. 543. 
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We were considering at this stage the case of an agreement for 
the formation of a partnership for ¢vading in lands rather than for 
permanent investment or operation, because that distinction is 
made squarely by some of the cases. Thus in Bates v. Babcock,} 
it was said that a partnership formed for the purpose of buying 
and selling lands may be formed in the same manner as any other, 
and that its existence may be established by the same character 
of evidence. “It does not contemplate any transfer of land from 
one party to the other, or the creation of any interest or estate 
in lands. In one sense the parties to such an agreement may 
be said to have an interest in the lands that are to be purchased 
under the agreement, —that sense in which the denefictary, under 
a trust for the sale of real estate and payment to him of the 
proceeds of the sale, has an interest in the land; but it is only a 
pecuniary interest resulting from the sale, and a right to have the 
land sold, rather than an interest in the land itself. ... A bill 
for the conveyance of the lands could not be maintained under 
such an agreement, but, by reason of the acts of the parties there- 
under, an equity would be raised in their behalf which would be 
superior to the legal title held by him to whom the land was con- 
veyed, and would control that title in subordination to this superior 
equity.” It is said by the court that under such an agreement it 
is invariably held that an action for the division of the profits can 
be maintained after they have been received, whereas, if the agree- 
ment were invalid at the outset, they could not form the basis of 
such an action. This is a refreshing departure from the usual 
unintelligible declaration that the Statute of Frauds has no appli- 
cation to an executed agreement. Many judges would have rested 
their decision upon that doctrine, not realizing that by so doing 
they in effect enforce agreements invalid under the Statute of 
Frauds. The court in that case evidently meant to make a distinc- 
tion between oral agreements of copartnership for trading in lands 
and those formed for the acquisition and holding of lands, for they 
say : “That the agreement between the parties did not contem- 
plate any transfer of the land, or of any interest therein, to the 
defendants, or either of them, but had for its object only a division 
of profits and losses which would remain after its sale, is shown 
by a consideration of the complaint, and also by the direction of 
Babcock to the plaintiff, while negotiating the agreement, to ‘sell 
it off as soon as you can, pay up the debts, and divide the pro- 
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fits.’”’ With the construction given by the court to the facts, 
the agreement is no different from that of Snyder v. Wolford, 
supra, where it was expressly provided that title should be taken 
in the name of one of the parties exclusively, and that the entire 
purchase-money should be furnished by him. 

The inference from the reasoning of the court is that if, by 
the terms of the agreement to form a copartnership, it had been 
intended to vest in all the parties the title to the real estate as it 
was acquired, the court would have declared the agreement to be 
invalid under the statute. They say, in effect, that, because the 
interest of the plaintiff was to be one in profits and not in the 
realty itself, the statute has no application. And upon no other 
theory is it possible to explain the statement of the court that a 
bill for the conveyance of the lands could not be maintained, under 
the agreement before the court, by one of the partners against 
the other holding the title. 

(e) A further objection is made to applying the Statute of 
Frauds to these agreements for real property copartnerships, that 
at the time of the making of them there is generally no question 
of the transfer of land by one to another of the parties to the 
copartnership proposed to be formed, and in making this objec- 
tion it is sometimes conceded that where the property intended 
to form part of the copartnership assets is then in one of the pro- 
posed partners the statute would apply. 

In Chester v. Dickerson,! where the oral agreement was sus- 
tained, it is said: ‘“ But suppose two persons by parol agree- 
ment enter into a partnership to speculate in lands, how do they 
come in conflict with the Statute of Frauds? No estate or inter- 
est in land has been granted, assigned, or declared. When the 
agreement is made, no lands are owned by the firm, and neither 
party attempts to convey or assign any to the other. The con- 
tract is a valid one, and in pursuance of this agreement they go 
on and buy, improve, and sell lands. While they are doing this, 
do they not act as partners, and bear a partnership relation to each 
other? Within the meaning of the statute in such case neither 
conveys or assigns any land to the other, and hence there is no 
conflict with the statute.” It might again be said here that it is 
begging the question to assume that the agreement is effective 
to create the status of partnership. The parties to the agreement 
may, after making it, in some competent way assume the attitude 
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of copartners, or they may proceed upon a mistaken notion that 
the agreement was valid and accomplished its purpose, but that 
cannot retroactively make valid an agreement that at the time of 
its making was invalid. Of course, if the agreement is valid that 
is an end of the matter, because, the relationship existing, pro- 
perty afterwards acquired pursuant to it, even without the con- 
tribution of joint funds, must belong to the partnership. But it 
would seem as if the above reasoning were sufficiently answered 
by the argument in Dunphy v. Ryan, supra, that the circumstance 
that the title to the lands proposed to be owned has not yet been 
acquired, “ instead of taking the case out of the statute, brings it 
more clearly and unequivocally within its terms.” 

In Henderson v. Hutson,! an oral agreement that purchase of 
lands should be made, and that the plaintiff should be deemed a 
partner in the purchase, was held void, the court saying: “ Al- 
though, in the case before us, it was not immediately between 
a buyer and seller of land, yet it is within the mischief intended 
to be guarded against by the statute, which, being a remedial one 
and intended to prevent a growing evil, ought to be liberally con- 
strued.” 

And again it may be said that, if the objection in question con- 
stitute a distinguishing principle, the same rule should apply where 
A and B, without intending to form a copartnership, agree that one 
of them will acquire a piece of property, in which each shall have an 
interest according to contributions proposed to be made to the cost. 
For here, too, the fact is that when the agreement is made no 
lands are owned by either, and neither party at the time attempts 
to convey to the other ; and yet the case of Parson v. Phelan, supra, 
and others previously cited in the same connection, in holding 
such agreements to be invalid, represent no dissent from the gen- 
eral current of authority. It is difficult to see what difference in 
principle there can be between such an agreement to acquire lands 
as tenants in common, and one to acquire them as partners where 
the partnership relation had not previously existed. 

It would seem, therefore, where an oral agreement is made to 
form a copartnership to purchase real estate, in which each of the 
partners should have an interest, and one of the parties thereafter, 
before anything else is done to constitute a copartnership, acquires 
title to real estate within the scope of the copartnership, in his 
own name, and contributing the entire purchase-money, that the 
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other party, the one excluded from the purchase, is in no position 
to have a trust declared in his favor. A very learned exposition 
of that doctrine is made by Judge Story in Smith v. Burnham,} 
where, with his usual very learned review of the cases, he says: 
“It was contemplated, according to the very structure of the bill 
itself, that, upon every purchase made under the express con- 
tract of partnership, the plaintiff should have an interest in the 
lands purchased to the extent of one moiety for his share in the 
partnership. Now, if the purchase was made in the name of Burn- 
ham as to one moiety, it was to be in trust for the plaintiff. By 
the Statute of Frauds, all estates made or created by parol, and 
not put in writing, and assigned by the party making or creating 
the same, are mere estates at will. . . . If the agreement could be 
treated as a sale by the defendant to the plaintiff of any interest in 
the lands to be purchased, it would be within the statute. If it 
could be treated as the case of an estate created in lands, it would 
be a mere estate at will, which would defeat the whole intention of 
the agreement, and the whole object of the bill. I incline to think 
that it properly falls under neither of these predicaments, but that 
it is a case of the declaration or creation of a trust in lands not 
arising or resulting by implication or operation of law. The trust 
arises ¢o instantt upon each purchase, and is then to attach, if at 
all.” The suit was one in which it was claimed that plaintiff and 
defendant entered into an agreement to become partners in the 
business of purchasing and selling lands, upon a joint capital to be 
furnished by both, and the profits and losses to be equally shared, 
and the question of the creation of the partnership relation by the 
agreement itself was directly involved. 

In Caddick v. Skidmore,? it is said by Chancellor Cranworth 
that “an agreement to the effect that the plaintiff and defend- 
ant would become partners in the colliery, for the purpose of 
demising it upon royalties which were to be divided in some 
proportion between them, would, in my opinion, be an agreement 
not capable of being enforced unless proved by such evidence as is 
required by the Statute of Frauds, for there does not appear to be 
anything to take this case out of the operation of the statute.” 
And the Chancellor proceeded expressly upon the ground that the 
agreement was one for the purchase of an interest in land. The 
circumstance that one of the parties was, at the time of the mak- 
ing of the agreement, the lessee of the mine, does not appear to 
have had any weight with the court. 
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In Bird v. Morrison! the court calls attention to the many suc- 
cessful invasions upon the statute, but insists that none of them 
goes to the extent of holding a bald parol agreement for a partner- 
ship in real estate, as such, may be shown to create a trust in land 
held by one of the parties under a deed absolute on its face. 
“ What safety would there be if the proposition were once estab- 
lished, that by alleging a partnership the Statute of Frauds is 
entirely evaded, and parties may then prove whatever interest in 
land they pleased by parol, against the absolute title of the deeds? 
Our conclusion may be thus stated: An agreement for a partner- 
ship to consist in dealings in real estate is within the Statute of 
Frauds, and void unless in writing.” Expressions are found in 
cases, of which Allison v. Perry? and Meagher v. Reed? are 
instances, to the effect that where a partnership is constituted 
under a parol agreement it may be shown that its property con- 
sists of land, and it may own, possess, and enjoy the same. It is 
expressions like these that lead to the confusion on the subject. 
They may be unobjectionable if they mean that the Statute of 
Frauds can only be invoked in contests between partners them- 
selves, and that third persons may prove by parol evidence that 
certain property belongs to an apparent partnership, and is affected 
with partnership equities. And they are wholly unobjectionable, 
even as to contests between the partners themselves, if it be meant 
that the evidence is competent, after it has been shown that the 
partnership was in fact “ constituted ;” that is to say, legally con- 
stituted. But these expressions are seized upon as authority for 
the doctrine that oral agreements for partnerships to acquire real 
estate, whatever their scope, and whatever the interest intended to 
be created in all of the proposed partners, are valid. 

The court in Benjamin v. Zell‘ seems to regard the matter of 
intention to create an interest in the land in all of the proposed 
partners as a distinguishing feature. “An interest in contingent 
profits, arising from a sale to be thereafter made, does not give an 
interest in the land itself.” That is to say, if the interest were in 
the land itself, the result would be different. 

In Young v. Wheeler® a demurrer was sustained to a bill by 
one claiming to be a partner, to obtain a conveyance of an interest 
in lands on the ground that they belonged to a partnership formed 
for buying real estate, the bill alleging that the partnership was 
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formed both by means of personal conversations and by letters. 
“Tf it be taken to be a partnership, as alleged by the plaintiff, 
for buying lands in which the plaintiff was to have an interest, 
although the title thereto should be taken in the name of the 
defendant Wheeler, the agreement would, if shown, tend to estab- 
lish a trust on the part of Wheeler in respect to these lands for the 
plaintiff ; and that cannot rest in parol under the statute.” 

In Flower v. Barnekoff! it was held that a valid contract of 
partnership for the purpose of specudation in real estate may be 
made by parol. It is there correctly said that many of the cases 
go much further than was necessary in order to admit the proof 
of the formation of the partnership in the case before the court. 
“The contract of purchase from Tucker,” says the court, “was 
not secured to hold as land, or with any intention of ultimately 
vesting the legal title in the partnership, but for the purpose of 
sale and the acquisition of profits. It was secured simply as an 
article of commerce and for speculation.” The court also refers 
to an earlier Oregon case in which it was said that the doctrine 
laid down in Dale v. Hamilton was “better adapted to the course 
of business in this country, where mercantile, manufacturing, and 
various other partnerships are necessarily compelled, in the course 
of their business, the investment of their capital, and the collec- 
tion of debts due them, to become the owners of real property.”’ 
In other words, expediency dictates the necessity of emasculating 
a positive enactment. 

In Jones v. Davies? it was held that where several parties unite 
in the purchase of real estate, not as a permanent investment but 
as a speculation, and with a view of selling the same for profit, the 
land will be regarded in equity as personal property, and the oral 
agreement, though construed to be one of copartnership, will not 
be held to be within the statute. Having come to that conclusion, 
it was, of course, proper for the court to add that “in such cases 
it is immaterial in whose name the purchase is made or the title 
taken; that the property, wherever the legal title may be placed, 
will be deemed partnership property, and the parties entitled to 
the rights and subject to the liabilities of partners.” 

In Cameron v. Nelson,’ after an intelligent summary of distin- 
guishing principles, it is held that an oral agreement contempo- 
raneous with the conveyance of the entire title from A to B, 
providing that B was to have a beneficial interest in one half, and 
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was to hold the legal title to the whole, sell the land and pay to 
A one half the proceeds, was an attempt to create a trust relating 
to lands, and void because not evidenced as required by the stat- 
ute. It is interesting to compare this case with those like Carr v. 
Leavitt, Babcock v. Read, Coward v. Clanton, supra. 

In Brosnan v. McKee?! it was held that an oral agreement to 
pay plaintiff a certain sum for negotiating a purchase of certain 
mills, the title to be in the names of both parties, and for the 
formation of a partnership in a business to be carried on at said 
mills, was an agreement within the statute. “It is one for the 
purchase of land, and should have been in writing. The agree- 
ment was that the plaintiff was to purchase the land whereon 
the plaster-bed was located, for both parties, and that said pur- 
chase was to be in part for the plaintiff, and the title to the pro- 
perty was to be taken in the names of both parties ; and it was this 
interest, as well as the promise of the partnership in the business, 
which constituted the consideration upon which the plaintiff relies 
for recovery.” 

We have still to consider the argument sometimes used, that the 
statute has no application to agreements of copartnership, because, 
as it is said, partnership real estate is always treated as personalty. 
In Chester v. Dickerson, supra, it was said: “It is claimed that 
such an agreement is not affected by the Statute of Frauds, for 
the reason that the real estate is treated and administered in equity 
as personal property for all the purposes of the partnership. A 
court of equity having full jurisdiction of all cases between part- 
ners touching the partnership property, it is claimed that it will 
inquire into, take an account of, and administer upon all the part- 
nership property, whether it be real or personal, and in such cases 
will not allow one partner to commit a fraud or a breach of trust 
upon his copartner by taking advantage of the Statute of Frauds.” 

It may here, too, be said at the outset that it is begging the 
question to call the lands partnership property. They are not 
partnership property unless the agreement for the formation of the 
partnership was valid. The weakness of that argument appears 
when it is somewhat transposed. It amounts to saying that an 
oral agreement to form a copartnership to deal in lands is effective 
to create the copartnership because lands belonging to a partner- 
ship that has been effectively created are treated, not as lands, but 
as personalty. In the same way, in Bates v. Babcock, it is said 
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that it is a familiar rule in equity that lands acquired by a partner- 
ship for partnership uses are partnership assets, and are treated in 
equity as personalty, whether the partnership was formed by oral 
or written agreement ; but no fault is to be found with this state- 
ment in the light of its subsequent explanation by the court, where 
it says that “upon proof of the existence of such a partnership the 
rights and obligations of the respective partners should be deter- 
mined upon the same principles and with the same results as in 
other partnerships ;” by proof being meant competent proof. For 
nothing occurs in the statute to exclude the application of its pro- 
visions to the case of parties attempting unsuccessfully to create a 
copartnership. 

It is, however, probably not true, at least in this country, that 
partnership real estate, except for the payment of debts, is treated 
as personal property. Partnership real estate remaining after the 
payment of debts is considered and treated as real estate which 
would go to the heirs of the partners according to their interests. 
In England it is said that the rule would probably be otherwise, 
and that the surplus would go to the personal representatives, on 
account of the great injustice which would otherwise result from 
its laws of inheritance! The rule contended for is not one of 
universal application.? 

However, as already said, the doctrine, even as contended for by 
such cases as Chester v. Dickerson, supra, applies in terms only to 
partnership property, and cannot justly be said to assist us, even if 
accepted to the length in which it is stated, in determining if a 
copartnership was in fact created. 

To resume, finally, it may be said : — 

(1) That irrespective of any agreement, or the legal title, the 
trust results in favor of those who contribute the purchase-money, 
whether they be partners or not. 

(2) That if the partnership, or other fiduciary relationship, exist, 
a trust is constructed in after-acquired realty in favor of him who 
relied upon that relationship, and who is excluded from the legal 
title. 

(3) That an oral agreement of copartnership which contem- 
plates the taking of the legal title in one of the partners, and the 
contribution of the entire purchase-price from his own funds, the 
interest of the other partners to be limited to a share of the pro- 
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fits realized from a sale of the realty, is valid, because not creating 
an interest in lands, and the agreement establishes the relation- 
ship of partners. 

(4) That when two parties orally agree that certain realty shall 
be acquired by one of them, and thereafter conveyed, so that they 
shall hold the same as tenants in common and not as copartners, 
the agreement is void, but to the extent that the party complain- 
ing has contributed to the cost of the property a trust results in 
his favor. 

(5) That where two parties orally agree to form a copartner- 
ship to acquire and hold real estate, an interest in which shall be 
vested in both of them, the agreement is void and ineffectual to 
create the relationship ; but if one of the parties thereafter acquire 
the realty, and the other contribute to the cost, a trust results in 
his favor to the extent of his contribution, but not because of any 
fiduciary relationship, and the size of his interest is determined 
by the amount of the contribution, and not by the terms of the 


agreement. 
Jesse W. Lilienthal. 


SAN FRANCISCO. 
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LEASES—COVENANTS OF PERPETUAL 
RENEWAL. 


HE earliest case, and perhaps the most famous one, in which 

the question of the true construction of the covenant for 

renewal was distinctly presented for decision was Bridges vz. 

Hitchcock,! decided in 1715. This case has been cited in most of 

the subsequent cases, and in some of them exhaustively examined.” 

In Bridges v. Hitchcock the words of the covenant of renewal 
were :— 


“ Tf the lessee, his executors, etc., should at any time thereafter before 
the expiration of the term demised be minded to renew and take a far- 
ther lease of the demised premises, then, upon application made at any 
time before the last six months of said term, the lessor, his heirs or 
assigns, should grant such farther lease as should by the lessee, his exec- 
utors, etc., be desired, without any fine to be demanded therefor, and 
under the same rent and covenants only as in this lease.” 


This was held to be a covenant for perpetual renewal; but the 
case is clearly not an authority for the proposition, as it seems to 
have been erroneously supposed to be, that a bare covenant to 
renew under the same rent and covenants includes a right to have 
a covenant of renewal inserted in the renewed lease, because “it 
appears most manifestly that there was MUCH MORE in the case 
than a mere covenant to renew under the same rent and covenants ; 
namely, besides the circumstance of an expenditure by the lessee 
to the extent of £1800, under a convenant for repairing, there was 
an express engagement in favor of the lessee not for a farther term 
of the same duration as the original lease, but for sucH FARTHER 
LEASE as the lessee should REQUIRE, that is, for any lease renewable 
or trrenewable for any term he should think fit to insist upon,’® 
We shall have occasion to refer to this case again in considering 
some of the later cases. 





1 5 Bro. P. C. 6. 

2 Argument for Appellant in Earl of Inchiquin v. Burnell (1795); 1 Hargrave’s 
Jur. Arg. 421, where the case is very carefully stated; Tritton v. Foote (1789), by Lord 
Chancellor Thurlow, 2 Cox, 174; Iggulden v. May (1806), by Lord Ellenborough, C. J., 
7 East, 237. 

8 Argument for the Earl of Inchiquin on his appeal to the Irish House of Lords. 
1 Har. Jur. Arg. 423. 
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The next case in order of time was Hyde v. Skinner! This 
was an express decision by Lord Chancellor Macclesfield, that a 
covenant to renew a lease at the same rent and on the same cove- 
nants does not import a perpetual renewal. 

Lord Macclesfield said on this point : “ And though the lease is 
to be made on the same covenants, yet that shall not take ina 
covenant for the renewing this new lease, forasmuch as then the 
lease would never be at an end.” 

This case is reported also in 3 Ridgeway P. C. 393, from the 
notes of Mr. Melmoth (co-editor with Mr. Peere Williams of Ver- 
non’s Reports, and an eminent practising barrister in equity), with 
a variation in the terms of the covenant to renew which makes 
a decided difference, and apparently brings the decision of Lord 
Macclesfield into conflict with the earlier decisions of the Court of 
Exchequer’and of the House of Lords in Bridges v. Hitchcock. 
For Mr. Melmoth’s report of Hyde v. Skinner introduces into the 
lease a clause not contained in the report in Peere Williams, 
namely, that the lessor should, if thereto required, execute to the 
said William Hyde a further lease of the premises under the like 
covenants, and at the same rents as were therein contained for 
such further term as the said William Hyde should then desire. 

The third case was Davis v. Taylor’s Company,” which was tried 
at the Rolls in England before Sir Joseph Jekyll. The report is 
as follows : — 


“A lease was made by the defendant to the plaintiff’s testator, of a 
house for twenty-one years; there was a covenant that the defendant 
should at the end of the first seven years, upon the surrender of that 
lease, make a new lease for the term of twenty-one years, at the same 
rent and with the same covenants as were reserved and covenanted in 
the old lease ; the bill was for a specific performance of the covenant, 
and the question was if the covenant of renewal should be inserted in 
the new lease? The Master of the Rolls was of opinion it should not, 
there being no words to show that it was the intention of the parties 
that the lease should be renewed fofies quoties, for that in effect would 
be to give the plaintiff a fee, and therefore decreed the defendant to 
make a new lease, but without the covenant for renewal.” 


It will be observed that this case supports in a more unequivocal 
manner than does Hyde v. Skinner the proposition that the cove- 
nant to renew is not to be inserted in the renewal lease. 

The fourth case was Furnival v. Crew,® before Lord Chancellor 
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Hardwicke. It was a lease for lives, and the renewal covenant 
was: “and the said John Crew for the consideration of the said 
sum of 68 pounds, etc., shall and will execute one or more lease or 
leases, under the same rent and covenants as are expressed in 
these presents, and so to continue the renewing of such lease or 
leases to Thomas Moore or his assigns,” etc. 

The words “so to continue the renewing” were considered by 
. Lord Hardwicke very significant and decisive of the case in favor 
of the lessee, but he also adverted to the circumstance of the stipu- 
lation “that the 68 pounds is to be paid at Crewhall or at the 
place where the said hall now stands” as at least hinting an inten- 
tion to make the lease perpetually renewable, and quoted with 
approval Lord Hale’s remark in King v. Melling, 1 Vent. 232, that 
the “ meaning is to be spelled out by little hints.” 

Of this case Sir Richard Pepper Arden, M. R., in Baynham vz. 
Guy’s Hospital,! said: “ Furnival v. Crew,? which is relied on in 
Cooke v. Booth, had clear words for a perpetual renewal ; which 
made it impossible to construe it otherwise.” 

The next case was Russell v. Darwin,® before Lord Chancellor 
Camden in 1767. 

Here the lease was for the term of ninety-nine years if three 
persons named should so long live, rendering rent, with covenants, 
in the events of the death of any one or two of the appointees, to 
add one or two new lives as the case might be, on payment of 
certain stipulated fines. Then followed the clause which governed 
the event which actually happened, “or upon the death of all of 
them (by name) would, upon payment of 1150/., make a new lease 
or grant for any three new lives, to be nominated and appointed 
by the said Richard Russell, his executors, etc., for the like term 
as was thereby demised, at and under the like rents, covenants, 
and agreements, therein contained.” 

The plaintiff having applied to the defendants for a renewal and 
having tendered the engrossment of a lease to them for ninety- 
nine years, renewable upon the dropping of three new lives, at the 
old rent, with a covenant for renewal of that lease, in the same 
words or to the same effect, as had been contained in the original 
lease of 1705, tendering at the same time the fine of 1150/, and 
the defendants having declined executing any such lease with any 
such covenant. 

His lordship was of opinion that the defendants were not under 
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any obligation to grant any further lease than for three new lives 
only, and that the plaintiff was not entitled to have any covenant 
inserted for any further renewal, the words of the old covenant not 
obliging the lessors to grant a new lease, but upon the death of 
some one of the three persons named in that lease; and they 
being all dead, the plaintiff could claim no further renewal; and 
therefore his lordship decreed the defendants, upon payment to 
them of the fine of 1150/, to grant to the plaintiff a new lease for 
ninety-nine years, renewable on the deaths of three persons named 
in the lease, but without any covenant for any further renewal. 

The next case was the celebrated one of Cooke v. Booth, which 
came before the Court of King’s Bench in 1778.} 


“ This was a case out of Chancery for the opinion of this court, stat- 
ing, in substance that Robert Booth by indenture demised certain pre- 
mises to Otho Cooke for three lives with covenants for renewal ‘ under 
the before mentioned annual rent and the same covenants therein con- 
tained.’ 

“This lease bore date the 22d of December, 1749, and there had been 
successive renewals containing the same clause of renewal, from the time 
of a former lease, granted by the ancestor of the said Robert Booth, 
bearing date the 3d of August, 1688, down to the date of the lease in 
question.” ; 


Lord Mansfield, Ch. J., and Ashhurst, J., relied upon the argu- 
ment that the lessor by making four successive renewals had put 
his own construction on the covenant and was bound by it. Judges 
Buller and Willes relied on the authority of Bridges v. Hitchcock. 

It will be perceived that in so far as this decision is placed on 
the authority of Bridges v. Hitchcock it can hardly be supported 
in view of the facts of that case; for there was “ much more in the 
case than a mere covenant to renew under the same rent and 
covenants.” ? 

The rule of construction adopted by Lord Mansfield and Ash- 
hurst, J., from the acts of the parties, was strenuously opposed by 
Sir Richard Pepper Arden, M. R., in Baynham v. Guy’s Hospital,® 
and disapproved of by Lord Eldon in Iggulden v. May,‘ by Sir 
William Grant, M. R., in Moore v. Foley,® and by Lord Ellen- 
borough in Iggulden v. May,® and it is said in a note to section 
293 of Greenleaf on Evidence, “ Cooke v. Booth,’ has been re- 
peatedly disapproved of, and may be considered as overruled ; not, 
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8 3 Ves. Jr. 295 (1796). 4 9 Ves. Jr. 335. 5 6 Ves. 238. 
6 7 East, 237. 7 Cowp. 819. 








476 HARVARD LAW REVIEW. 


however, in the principle it asserts, but in the application of the 
principle to that case.” Evidence of the practical interpretation 
by the acts of the parties seems to be more appropriately applied 
to remove a doubt raised by ambiguous language in the descrip- 
tion of land conveyed by deed, than in the construction of the 
covenants thereof. 

In the same year, 1778, the case of Reece v. Lord Dacre came 
before Lord Thurlow. This was perhaps the case of Lord Thur- 
low’s which Lord Brougham remembered as preceding Tritton v. 
Foote, but the report of which he could not find, when writing his 
opinion in Brown v. Tighe. Reece v. Lord Dacre is reported in 
1 Harg. Jur. Arg. 438. 

The lessor covenanted to grant a new lease for ninety-nine 
years “if the two new lives and the old life should so long con- 
tinue, at the said yearly rent of 420 and hens and salmon on the 
same days and in the same manner as by the said old lease ;” 
such new lease “to have and contain the same covenants, reserva- 
tions, provisos, conditions, and agreements.” 

Upon this lease with this covenant of renewal, the question was, 
whether in a new lease there should be a covenant of renewal ; 
and the bill was brought to require the insertion of such a renewal 
covenant. 

At first his lordship was for dismissing the bill. But at last 
he ordered that the cause should stand over to the next Michael- 
mas term and that the plaintiff should be at liberty to bring an 
action on the covenant in the then term, and should proceed to try 
the cause in the next term. But no action was brought, the plain- 
tiffs counsel having advised him to take a lease without a cove- 
nant for perpetual renewal, which, indeed, the language of the 
renewal covenant clearly did not call for. 

This case is also stated in substantially the same way in a note 
of Sir Samuel Romilly, cited in his argument as counsel in Iggul- 
den v. May before Lord Eldon in 1804.8 

He says: “ Lord Thurlow seemed strongly inclined that a court 
of equity ought not to enforce a covenant, such as this, under all 
the circumstances, appeared to be,” etc. 

Eleven years later the case of Tritton v. Foote* came before 
Lord Thurlow. The lease was for twenty-one years with a cove- 





1 Stone v. Clark, 1 Metcalf, 378; Greenleaf, Evidence, § 293; Cambridge v. Lexing- 
ton, 17 Pick. 222. 

2 8 Bligh (N. S.), 272 (1834). 8 9 Ves. Jr. 332. 

* 2 Bro. C. C. 638 (1789), and 2 Cox, 174. 
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nant to renew for seven years under the same covenants. The 
bill was for specific performance of the covenant to renew. 

Lord Thurlow declared the complainant entitled to a lease for 
seven years only, and said he had not an idea that the intention of 
the lessor was to renew the covenant of renewal, or that it could 
be so construed in a court of equity. Referring to Cooke w. 
Booth, he said: “ That case was decided on the acts of the parties 
themselves, as giving a construction to the clause, and leaves every 
other case to be determined upon the apparent intention of the 
parties. . . . Even if the lessor had been entrapped into a cove- 
nant which at law must be construed to amount to a covenant for 
a perpetual renewal at the request of the lessee, I should most cer- 
tainly have left the lessee to his remedy for damages, being most 
perfectly convinced that a covenant for a perpetual renewal was 
the farthest thing from the intention of the parties. It is out of 
all sight, therefore, to give a party any assistance in this court 
who comes to ask for a thing of this nature.” 

In thus holding that the intention of the parties is to govern the 
question, Lord Thurlow in this case is thought by Lord Brougham ! 
to have receded from the high ground upon which he had stood in 
the former case, because his position in that former case (Reece v. 
Lord Dacre [?]) is supposed to have been that a court of chancery 
would not decree a specific performance of such a covenant merely 
because it was a covenant of perpetual renewal. 

The next case in order of time was Earl of Inchiquin v. Burnell 
(1794), in the House of Lords of Ireland.? 

This case seems chiefly remarkable for an ingenious attempt on 
the part of the counsel for the lessee to impute to the lessor an 
intention of covenanting for a perpetual renewal of the lease, from 
the use of the word “reservations” as applied to the fine which 
the lessee covenanted to pay upon renewal. The attempt failed, 
the judges holding that the covenant to pay a fine was not a reser- 
vation. 

In other respects the case seems to have been a clear one in 
favor of the lessor, as there were no words in the lease pointing 
to a perpetual renewal, and, on the contrary, there were expres- 
sions which indicated that one renewal only was in the contem- 
plation of the parties. 

The case is, however, a valuable contribution to the literature 
of the subject by reason of the thoroughness of the preparation of 





1 Brown v. Tighe, 8 Bligh (N. S.), 272 (1834). 2 3 Ridgeway, 376. 
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counsel, some precedents being here collected which are not to 
be found elsewhere, and which might not otherwise have been 
preserved, and all the cases up to that date being very elaborately 
and exhaustively commented upon.! 

The next case in order of time was Baynham v. Guy’s Hospital.? 
The decision was given by the Master of the Rolls, Sir Richard 
Pepper Arden. 

After commenting at length on some of the earlier cases, and 
especially on Cooke v. Booth, he said: “I collect, therefore, from 
these cases, this : that the courts in England, at least, lean against 
construing a covenant to be for a perpetual renewal, unless it is 
perfectly clear that the covenant does mean it.” A note to the 
report of this case expresses the rule thus: “A covenant for 
renewal of such a nature as would virtually lead to a grant in 
perpetuity will never be enforced in equity where no sufficient 
consideration for such a grant appears, and where the parties have 
not expressed themselves in language devoid of all ambiguity.” 

In Moore v. Foley,’ Sir William Grant, Master of the Rolls, 
quoted with approval the above language of his predecessor in 
Baynham v. Guy’s Hospital, and added: “There being no clear 
words in this case, nor any words relative to perpetual renewal, 
but the parties themselves having limited it, the question is, 
whether the proviso that the renewal shall be under the same 
rents, covenants, and conditions as the first lease shall, in the 
absence of more positive stipulation, amount to a perpetual re- 
newal. Upon Tritton v. Foote and Russell v. Darwin, I am bound 
to hold that a covenant for renewal under the same covenants does 
not include the covenant to renew, but that it means only a second 
lease, not a perpetuity of leases.” 

The fullest and clearest explanation of the reasons for the rule, 
amounting to a demonstration of its soundness, is by Lord Ellen- 
borough, C. J., in Iggulden v. May.* 

The opinion is too long to be quoted from at much length here, 
but perhaps the gist of the matter may be given in a short quota- 
tion. He said :— 

“The case necessarily resolves itself into this question, namely, 
whether a covenant to grant a new lease with a// covenants can be satis- 
fied by a lease with a// covenants except the covenant for renewal, The 
argument, that a covenant for a lease with @// the covenants cannot be 





1 See the report in 3 Ridgeway, 376, and especially, The Argument for the Earl of 
Inchiquin on Appeal, etc., 1 Har. Jur. Arg. 423. 
2 3 Ves. Jr. 295 (1796). 8 6 Ves. Jr. 232 (1801). # 7 East, 237 (1806). 
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satisfied by a lease with a// but one, will have no weight if, according to 
the fair construction of the lease, that one covenant should be found to 
‘ have nothing to do with the subject-matter to be granted. The covenant 
is, ‘at the end of 18 years of the term of 21 years’ granted by the lease, 
to grant ‘A new lease for the time and term of one-and-twenty years, 
with All covenants, grants and articles, as in that indenture contained,’ 
The subject-matter therefore is one lease, not many ; for @ new lease is 
the same as one new lease; and if the parties intended to contract for 
one lease, there can be no doubt that the covenants to be introduced 
must be commensurate with the duration of such lease, and suited to the 
subject-matter of the grant. . . . The case on the part of the plaintiff 
supposes that it was the intention of the parties to express what, if they 
had so intended, might have been expressed, without difficulty or am- 
biguity, by words which would have obviously occurred to the most 
inexperienced draftsman. Had the words ‘and so from time to time’ 
been added after ‘at the end of eighteen years of the said term of 
twenty-one years or before,’ this design of the parties would have been 
easily and unequivocally pointed out.” 


The next important case came before Lord Chancellor Eldon in 
1807. It was City of London v. Mitford! The circumstances of 
this case were complicated, and there is in it no clear discussion of 
the subject under consideration here, but the rule above stated is 
reaffirmed in the note, which is as follows : “ Covenants for perpet- 
ual renewal, if fairly entered into and distinctly expressed, are, no 
doubt, valid; but if the language of such covenants be not perfectly 
unambiguous, a court of equity will never adopt a construction 
which would lead to a perpetuity of the leasehold interests.” 

In 1823 the case of The Copper Mining Company v. Beach? 
came before Sir J. Leach, V.-C. 

The covenant for renewal was in these terms : — 


“ That he, the said Thomas M. Talbot, his heirs and assigns, in con- 
sideration of the sum of £400 paid by the said Governor and Company 
would . . . always at any time, when and as often as the said Governor 
and Company, their successors, etc., should and would request the same, 
by indenture under his or their hands and seal, lease, . . . let, etc., all 
and singular the premises, etc., for the further term of thirty-one years ; 
in which said new lease or leases were to be contained and inserted the 
same rents, payments, reservations, covenants, articles, clauses, provi- 
sos, and agreements as were thereinbefore mentioned and contained.” 


The Vice-Chancellor held that the plaintiffs were entitled to a 
perpetual renewal of the lease. 





1 14 Ves. 41. 2 13 Beav. 478. 
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In Browne v. Tighe, in the House of Lords,! Lord Brougham 
states the general rule under consideration as follows : — 

“That a covenant, to receive the construction of perpetual renewal, 
must be plain and distinct, and such as to bear no other construction 
without force and violence done to the words and the context, is a propo- 
sition of law which is both borne out by principle and is sustained by 
the decided cases.” 

In Hare v. Burgess,? in a covenant to renew, under certain con- 
tingencies, the words were, “at the same rent and with and sub- 
ject to the same covenants, provisos, and agreements, including 
this present covenant, as are contained in the original lease.” 

The Vice-Chancellor, Sir W. Page Wood, said: “The court is not 
at liberty to do violence to the words of an instrument in order to 
carry into effect what is merely a presumption. So in a case like 
the present, giving full weight to the argument that there is a pre- 
sumption against construing a covenant so as to amount to a cove- 
nant for perpetual renewal, — that prima facie a lessor shall not be 
taken to have intended to enter into such a covenant; still there 
may be in the instrument expressions indicative of such an inten- 
tion ; and if there be, the court will not force the construction, but 
will give effect to what appears to have been the lessor'’s inten- 
tion.” 

The covenant was held to be one for perpetual renewal. 

The latest English case to which I will refer is Swinburne v. 
Milburn et als.2 The head-note is as follows : — 


“Tn construing a covenant in a lease, for the purpose of ascertaining 
whether it is a covenant for perpetual renewal or not, the same rule of 
construction applies as in construing any other contract, and the rule is 
that the intention of the parties to the contract is to be ascertained from 
the language used. When the language used is obscure, the presump- 
tion is against a covenant for perpetual renewal ; but when the language 
is clear, this presumption has no application.” 


Brett, M. R., and Bowen, L. J., delivered opinions which fully 
justify the reporter’s note, and it will be noted that this modern 
English rule is more liberal in favor of the covenant than that 
formulated by Lord Brougham. See also Ex parte Clarke,* and 
article in the Irish Law Times, vol. xviii. 235, “ Covenants for 
Perpetual Renewal of Leases.” 

The earlier English rule, however, appears to have been followed 
in the United States. 





1 8 Bligh (N. S.), 272 (1834). 2 4 Kay & J. 45 (1857). 
8 50 L. T. (N.S.) 311 (1884). * 6 Irish Reps. Eq. 51. 
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Muhlenbrinck v. Pooler! contains an interesting review of some 
of the early English cases. The lease in that case stipulated for a 
renewal, and continued: “ The new lease shall contain covenants, 
conditions, and agreements the same as those herein contained.” 
It was held that the covenant for renewal was not to be inserted 
in the new lease. 

The case contains an instructive commentary on the English 
cases. Referring to the above quoted clause, Judge Daniels says :— 


“Tt is upon this stipulation that the tenant predicated his right to a 
new lease, identical with the first, for a second leasehold term of the pro- 
perty. And authorities have been relied on, which, if they could at the 
present time be followed, would sustain this claim.* 

“ Bridges v. Hitchcock was afterwards followed in Furnival v. Crew 
(3 Atkyns, 83) and in Clark v. Booth (2 Cowper, 819). The point was 
also considered in Iggulden wv. May, 9 Ves. 324, but it was left unde- 
cided by the Chancellor, who suspended the action until a new trial 
could be had, and a construction given to the lease in an action at law. 
The trial afterwards took place, and the court held that the tenant was 
not entitled to an indefinite renewal of the term, but that he was limited 
to one additional term of twenty-one years, notwithstanding the fact that 
the lease provided that the succeeding lease should contain ‘all cove- 
nants, grants, and articles as in said indenture or lease were contained, 
and particularly such covenant for renewal as is contained therein.’ ” ® 


This is an extreme decision, marking a wide departure from the 
principle upon which the case of Bridges v. Hitchcock was decided, 
both in the Court of Chancery and the House of Lords, and it was 
characterized by a disposition to restrict the right of the tenant 
to but one additional term, even when the language of the lease, if 
full effect had been given to it, would have entitled him to other 
succeeding like terms in the property. 

In the case of Willan v. Willan,* the lease covenanted for re- 
newal for a further term, and so on forever, or so long as the 
testator or his assigns, etc., should hold the property, and this was 
considered by the Chancellor, Lord Eldon, as it certainly was, to 
be sufficient to require repeated renewals. But there the language 
of the lease was such as plainly to express that obligation, while 
in this case it failed to declare the intention of the parties in the 
same or any other equivalent manner. 


“The rule of construction became settled at an early date that a cove- 
nant for renewal, or for an additional term, should not be held to create 





1 40 Hun, 526 (1886). 2 Citing Bridges v. Hitchcock, 5 Bro. P. C. 6. 
8 Iggulden wv. May, 7 East, 237. * 16 Ves. 72 (1809). 
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a right to repeated grants in perpetuity unless some sufficient considera- 
tion for such grant was made to appear, and the parties had expressed 
themselves upon this subject in language devoid of all ambiguity.” 


See also, as to the rule of construction which obtains in the 
United States, Banks v. Haskie,! where Miller, J., gives the history 
of Irish tenures under leases for lives.? 

Some authorities assert that the covenant for perpetual renewal 
contravenes the “ Rule against Perpetuities.” 8 

It is true that the courts lean against such a construction of cov- 
enants for renewal in leases as would make them covenants for 
perpetual renewal ; but I submit that the cause of this attitude of 
the courts is not the influence of the Rule against Perpetuities, or 
of any analogous principle, but simply a consensus of opinion that 
the rule of construction adopted in these cases is in accordance 
with equity, and that its application aids the courts in ascertaining 
the intention of the parties from the written language they have 
used ; the intention of the contracting parties, when ascertained, 
governing in the construction of leases as of all other contracts. 

I understand that the reason for the existence of the Rule 
against Perpetuities is the idea, at first vague, but long since fixed 
as a principle of political economy, statecraft, and jurisprudence, 
that it is contrary to public policy to allow any unreasonable 
restraint on the free alienation of land. Now it seems to me 
that this reason cannot be used in support of the objection to the 
perpetuity of leasehold interests in land. 





1 45 Md. 207 (1876). 

2 Blackmore v. Boardman, 28 Mo. 420 (1859); Cunningham z. Pattee, 99 Mass. 248 
(1868) ; Brush v. Beecher, 110 Mich. 597 (1896); Kollock v. Kaiser, Wisconsin S. C. 
(1897), 73 N. W. Rep. 776. 

8 See Syms v. Mayor of New York, 50 N. Y. Superior Court Reps. 289 (1884); 
Blackmore v. Boardman, 28 Mo. 420 (1859) ; Morrison v. Resignol, 5 Cal. 64 (1855) ; 
Diffenderfer v. Board of Public Schools, 120 Mo. 447 (1894). 

This view is ably supported by Mr. G. H. Weld in an article in the Central Law 
Journal, vol. vi. 203, entitled “ Lease for Years Renewable Forever,” who advances the 
opinion that this covenant can be sustained (paradoxical as it seems) only on the ground 
that it creates an estate which is held for many purposes to be a fee. 

In Ohio, permanent leaseholds are, by statute, made real estate for purposes of 
descent and distribution, of sales on execution, and judgment liens. Bates’ Annotated 
Ohio Statutes, §§ 4181, 5374. 

See, contra, Gray on the Rule against Perpetuities, § 320; 1 Washburn on Real 
Property, § 439; Gomez v. Gomez, 88 N. Y. Supreme Court Reps. 566 (1894). 

Recent very careful studies of the rule against perpetuities have been made by T. 
Cyprian Williams, Esq., and by Charles Sweet, Esq., in the Law Quarterly Review, vol. 
xiv. No. 55, July, 1898, vol. xv. No. 57, January, 1899. I do not find in either of these 
articles anything which gives me reason for believing that the covenant for perpetual 
renewal of a lease contravenes the rule. 
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The reversion, although perhaps of little value, is freely alien- 
able, and the lease, subject to such restrictions as the parties them- 
selves have imposed, is assignable. 

The Rule against Perpetuities does, no doubt, forbid the post- 
ponement of the beginning of the term under such a lease beyond 
the period of a life or lives in being and twenty-one years.! But 
if the lease does not offend against the Rule as to its inception, 
its indefinite or even perpetual duration would seem innocent of 
offence. 

In Ireland the dispute has been whether or not a tenant under 
a lease with the covenant of perpetual renewal, who has failed to 
pay the stipulated fine, is entitled to relief in equity.” 

This case is notable as being the one wherein Lord Chief Baron 
Gilbert first applied his device of septennial fines, which was well 
suited to the unbusiness-like habits of Irish tenants, who fre- 
quently neglected to apply for renewals on the dropping of lives ; 
and for many years, until it was superseded by the Irish Tenantry 
Act (19 and 20 Geo. III. c. 30), enabled the courts to do sub- 
stantial justice between landlords and tenants.® 


I. Homer Sweetser. 
Boston, May 25, 1899. 





1 ; Washburn on Real Property, § 439. 

2 Anderson v. Sweet, 2 Bro. P. C. 256 (1722). 

8 Kane v. Hamilton, Ridgeway’s Cases in Parliament, 180 (1784) ; Bateman v. Murray, 
Ibid. 187 (1785) ; and Boyle v. Lysaght, Vernon & Scriven, 135 (1787), are also impor- 
tant cases on this subject. Other American cases on the Covenant of Perpetual Re- 
newal are: Abeel v. Radcliffe, 13 Johns. 296 (1816); Rutgers v. Hunter, 6 Johns. Ch. 
215 (1822) ; Piggott v. Mason, 1 Paige, 412 (1829); Banker wv. Braker, 9 Abbott N. C. 
411 (1880) ; Worthington v. Lee, 61 Md. 530 (1883); Clinch v. Peruette, Canada S. C. 
Reps. vol. xxiv. 385 (1895). 
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A POSSIBLE FUTURE STATUS OF FOREIGN 
ASSIGNMENTS TO CREDITORS. 


een improvements in the administration of justice. as con- 

sist of the application of a broader and sounder doctrine than 
heretofore is to be referred, if we mistake not, to no one single 
cause in so large a measure as to that marvellous advance which the 
latter half of this century has witnessed in the means of swift com-’ 
munication between the people of distant countries, or between 
distant parts of our own vast territory. Not the least among the 
benefits conferred upon mankind by steam and electricity is to be 
reckoned the visible liberalizing of the bench that comes of a wider 
acquaintance with men. 

Communities that formerly had always lived as strangers are 
now brought into close contact, with the wholesome result that 
each gains something substantial from the other. Prejudices are 
thus gradually dissipated. This change has not been without its 
influence upon the field of what, for want of a better term, we are 
accustomed to denominate the “conflict of laws,” American 
judges are coming to show a disposition to treat at least with a 
milder form of disfavor the party who appears before them as, in 
the eye of the law, “a foreigner.’”’ There appears to be a ten- 
dency (not yet very strong or assertive perhaps, but still a tendency) 
to accord a little more efficacy to the decree of a foreign tribunal 
than was customary in earlier days. It finds expression in a dis- 
position to question the wisdom of the rigor of the rule as to the 
force and effect to be given to the action of a foreign tribunal, a 
rule hitherto based upon the selfish ground that it is the duty of a 
court to protect “its own people,” so to speak, with small regard 
to the rights of others who live at a distance. 

This disposition, it is true, confines itself at present to such 
“foreign ” tribunals as happen to be the courts of a sister state. 
To this extent at least, it may be said that a conviction has begun 
to operate that, after all, it is never quite sound, perhaps, to treat 
the people of another state as “foreigners.” It is now nearly half 
a century since a justice of the Supreme Court of the United 
States, while at circuit, remarked: “ Sitting here as a court of the 
United States, we do not think that the different states of this 
nation are to be regarded, as a general thing, in the relation of 
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states foreign to each other. Especially should they not be so 
regarded in regard to questions relating to the commerce of the 
country, which is coextensive with our whole land, and belongs, not 
to the state but to the Union.” ! Since these weighty words were 
uttered, the war for the Union has become history, leaving in its 
train an universally accepted doctrine of the relation of each state 
to every other state that, in the popular mind at least, has had 
the effect to banish the term “foreign” to the very narrowest 
limits. 

A radical change in public sentiment takes time, however, to 
find its way into the courts; and it may be well that it is so. 
The day has not yet come when no state of the Union can be pro- 
nounced “ foreign”’ to the courts of another state ; yet such a day 
will surely be reached. Meanwhile, we may turn to examine what 
among the theories sustaining the idea of foreign jurisdiction, as 
between the states, may first be abandoned with but little disturb- 
ance to settled rifles of law. 

It has occurred to the writer, as it doubtless has occurred to 
more than one judge upon the bench, that the change would be 
salutary were courts to declare, in a proper case for the purpose, 
that the distinction between assignments for the benefit of cred- 
itors that are voluntary and those that are involuntary (2. e. by 
operation of law), executed in another state, ought no longer to 
be sustained. The present rule is well expressed by a text-writer 
as follows: “An assignment by law has no legal operation out of 
the state in which the act was passed, while a voluntary assign- 
ment, it being by the owner, is a personal right of the proprietor 
to dispose of his effects for honest purposes.” 2 

The scope of the present article does not permit of entering 
upon an exposition of the origin of this distinction, or upon any 
extended consideration of the arguments put forward to justify it. 
All that may be stated here is that the general course of reasoning 
appears to be this: The voluntary act of an owner, who has a 
right to dispose of his property and does so, deserves to be re- 
spected everywhere. When the law, however, undertakes against 
the owner’s will to pass title in his property to an assignee, the act 
of the court is not effective beyond the territorial limits within 
which the court exercises jurisdiction. If the power of the court 
is recognized outside of these limits, it is because of comity and 
not of right. 





1 Per Grier, J., Caskie v. Webster, 2 Wall. Jr. 131. 
2 Burrill on Assignments (6th edition), 361. | 
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The distinction will not bear strict analysis. It is really little 
more than a thin disguise that the court of another jurisdiction 
puts on to hide the truth that it is selfishly denying a remedy, so 
as to give to citizens of its own jurisdiction a chance to collect their 
claims against the debtor by attachment or other process. 

Comity in this connection, as the text-writers agree, is a term of 
little or no meaning. It certainly does not signify politeness or 
courtesy extended by the individual judge, for no such power is 
possessed by him. Neither does it mean a right. To say the 
truth, the word is conveniently laid hold of as one of those 
vague terms like “public policy,” for example, under which the 
court takes shelter, because there is really no other reason to be 
advanced than expediency. 

As for the explanation offered that the decree of a state court 
has no extra-territorial effect, it is to be remarked that this like- 
wise is a cover to disguise the position that the effect given to the 
decree is just such as the court of another state sees fit to accord 
to it. The latter court simply denies the efficacy of the statutes 
of the sister state. It then proceeds at its pleasure to recognize 
such statutory effect wherever no injury, in its opinion, will result 
to its own citizens. The court deals with the question of the pro- 
priety of affording recognition, and of applying a known state of 
facts indisputably proved by the record of a sister state. It is 
nothing more or less than withholding a remedy in order to favor 
parties within the jurisdiction. Obviously it is illogical to say that 
the decree has no extra-territoral effect, and at the same time to 
give effect to the decree in a qualified way. 

So long ago as 1814, a judge of ability and experience, in a dis- 
cussion of this topic, well remarked: ‘I take no distinction be- 
tween the act of law transferring and his own act. He committed 
the act of bankruptcy, and the law, operating on this, transfers. 
It works an alienation. It is his own act, what the law does for 
him, because he must be considered as having originally given an 
assent to this law which operates the transfer, if it were necessary 
to recur to the subtlety of first principles in the case, to prove 
the act of law to be the same thing as a voluntary act on his part.” ? 
These, to be sure, are the words of dissent; but the judge who 
took this position had the satisfaction, six years later, to read the 
following criticism from no less an authority than Chancellor Kent. 
Speaking of Milne v. Moreton, that eminent jurist remarked: “I 





1 Per Brackenridge dissenting, Milne v. Moreton, 6 Binney, 360, 
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have examined that case with great care, as well from respect for 
the character of the court as for the able discussion which it con- 
tains ; and I can only be permitted to say that, from the view which 
I have taken, and the impressions which I have received of the 
law on the subject, it is not in my power to follow the conclusion 
of the majority of that court.” (Holmes v. Remsen, 4 Johnson’s 
Chancery, 488.) The Chancellor in this well-known case, with 
masterly reasoning undertook to establish the English doctrine as 
the rule in New York. The opinion goes into an elaborate exam- 
ination of English and other authorities, and reaches the conclu- 
sion that the result of an assignment by proceedings at law is, 
and ought to be, precisely that of a voluntary transfer, and that its 
full effect should be everywhere recognized. Notwithstanding the 
weight of a great name, the efforts put forth in this decision failed 
of success. The American courts have declined to follow, in this 
particular, the lead of England. Our attitude may be in part ac- 
counted for by reason of the existence of numerous state tribunals, 
each exercising independent authority at a period when the doc- 
trine of the reserved rights of the state had reached its highest 
expression, and was holding a sway over the minds of men, to a 
degree not easily to be conceived of by the present generation.! 
Should the bankrupt law lately put into operation justify the 
hopes of its friends by remaining permanently upon the statute- 
book, these questions of state insolvency orders, or of state re- 
ceiverships, will, it is likely, become of little consequence. It is to 
be remarked that the incongruities and disadvantages that attended 
the administration of justice in state courts had much to do with 
securing the general bankrupt law. Such a law disposes of the ob- 
jection, which is at the bottom of the readiness of each state to 
favor its own attaching creditors, —for the practical outcome of 
the national bankrupt system is to furnish a reasonable equality to 





1 It is worthy of note that scarcely twenty years ago a great lawyer, afterwards 
distinguished in public life, did not scruple to incorporate into an argument before 
the Supreme Court of the United States the following unworthy suggestion, bor- 
rowed from the utterances of the highest court of the state of New York. Styling 
Great Britain the great creditor of the world, counsel says that she might, in the lan- 
guage of Platt, J., in Holmes v. Remsen, 20 Johnson, 264: “ By issuing a commission 
against a bankrupt merchant in London, spring a net which shall cover all the effects 
of such bankrupt throughout the world, and draw them all to her own forum for dis- 
tribution, . . . for the fact cannot be disguised that Great Britain having the most 
extended commerce, and her merchants and manufacturers crediting abroad vastly more 
than they owe to foreign creditors, has a strong and peculiar interest in contending for 
a rule which draws to herself the distribution of all the effects which her lucrative com- 
merce has dispersed over the globe.” Crapo v. Kelly, 16 Wall. 617. 
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creditors in all parts of the country. In the light of what such a 
law accomplishes one may readily perceive how a broad interpre- 
tation of the relation of the states to each other, in respect to an 
assignment of the property of a debtor by a decree of the state 
court, sitting at the domicile, may upon principle work out per- 
fectly just and equitable results. What has really been effected 
is that the people of the United States, through Congress, have 
assented to the propriety and justice of such an assignment, in- 
stead of the same people, through their several state organiza- 
tions, coming into a like agreement. 

Of course, it is to be understood that in speaking of an assign- 
ment of property, personal property is meant. There seems to be 
no sufficient reason, however, why in the fulness of time general 
consent may not be had to the doctrine that the court of a state 
can transfer out of the owner title to his land, situated in another 
state, provided that the usual requirement be retained of having 
a decree recorded in the registry where the land lies. To render 
the exercise of such a power effective legislation would be needed. 
In order to arrive at harmony of action in an undertaking where 
so many state legislatures are concerned, of course time and 
patience and a never-dying hope would have to combine. We are 
not so sanguine as to say that such a task can be accomplished. 
We are only insisting, at present, that there is really no difference 
in principle between personal and real estate, so far as the action 
of a court is concerned that has plenary jurisdiction over the per- 
son of the debtor, provided that courts shall ever arrive at the 
determination to carry out to its logical results the sound theory 
that in such cases the act of the law is a full substitute for the 
voluntary act of the owner. 

It is neither wise nor profitable, in contemplating a reform in the 
administration of justice, to venture far into the future. The con- 
servative habit of the lawyer, one needs not say, is grounded in 
good sense. It is moreover essential to that steadiness of action 
by which only can safety be insured to private rights. Yet there 
is going on silently and slowly a change and growth in the field of 
judicial labor —a progress toward the ideal standard of perfect 
justice. The hints which we have ventured here to submit (for 
they are nothing more than hints),! are offered in full confidence 





1 The reader may be interested to turn to a valuable article contributed to these 
pages by the late Judge Lowell, entitled “Conflict of Laws as Applied to Assignments 
for Creditors.” 1 HARVARD Law REVIEW, 259 (January, 1888). 

“The Law of Receivership,” by John W. Smith (Chicago, 1897), is a recent work 
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that the day will come when not a vestige shall be left of the theory 
that in any possible view two states of this Union can be considered 
as foreign to each other. 

Frank W. Hackett. 





that evinces a thorough study and a capable handling of the subject. See page 166 for 
an expression of views with which the suggestions, as above set forth, fully accord. 
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THE TASK OF THE JURY IN THE CASE OF 
MRS. MAYBRICK’ 


N Liverpool, in August, 1889, Florence Elizabeth Maybrick 
was tried and convicted of the murder of her husband, James 
Maybrick, by poisoning with arsenic. During the long popular 
agitation and professional discussion ? concerning the case, the diffi- 
cult task of trying to give impartially an abstract of the evidence 
is not known to the writer to have been attempted. Therefore the 
following results of an analysis of the reported testimony are here 
presented in the order of time to aid an appreciation of the trial. 
It is, of course, not pretended to express any medical opinion, but 
it is attempted to treat the medical testimony as the jury may 
reasonably have looked at it. It is not intended to make a case 
for either side, although the verdict is considered with respect. 
The jury is commonly supposed to have been much influenced by 
the judge’s expression of moral aversion towards the prisoner. 
Certainly the summing up by that able man, to whose services 
and misfortunes no lawyer can be indifferent, showed a conflict 
between his judicial desire to be impartial and his characteristic 
inclination to pronounce moral judgments. Yet afterwards, when 
writing of how rare false convictions were, he said of this case 
that “it was the only case” of almost a thousand tried before him 
in five years “in which there could be any doubt about the facts.”® 
Nevertheless the jury heard the evidence, and, although the bias 
of the summing up remains an essential question in the case, it is 
not certain that their action would have been different even if the 
summing up had been unbiased. One of the chief elements in the 
value of the case is its bearing upon verdicts of guilty after con- 
flicting medical testimony. Omitting the summing up, how can 
the verdict be explained ? 
Mrs. Maybrick was a young American of respectable family, 





1 Before the late Mr. Justice Stephen. Counsel, Mr. J. Addison, Q. C., M. P.; Mr. 
W. R. M‘Connell, and Mr. Thomas Swift for prosecution ; Sir Charles Russell, Q. C., 
M. P. (now Lord Chief Justice of England), and Mr. Pickford for defence. Report in 
Liverpool Daily Post, rst to 8th Aug., 1889, inc.; Levy’s Crim. Appeal (1899). 

2 See Levy, MacDougall’s M. Case (1891), and United States Pub. Doc. 

8 Stephens’ Gen. View Crim. Law (1890), p. 174. Mental infirmity led to his resig- 
nation, 7th April, a891. Life, by L. Stephen, p. 478. See p. 447. 
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who, about the age of eighteen, had been married in July, 1881, 
to James Maybrick, an English cotton merchant, then about forty- 
two years old. They had two children within a few years after- 
wards. They lived in Liverpool. 

May brick's Health and Habits. — Maybrick had before the mar- 
riage lived in Norfolk, Virginia, where he had had chills and fever, 
and had used arsenic either as a medicine or a stimulant, or 
both. Mrs. Maybrick’s physician, Dr. Hopper, of Liverpool, first 
attended her husband in 1882, and afterwards, during the next 
seven years, saw him about fifteen or twenty times. Dr. Hopper 
thought Maybrick a very healthy man, although he complained of 
occasional slight dyspepsia and nervous symptoms. The doctor 
found him hypochondriacal, and given to trying remedies advised 
by friends, and to doubling doses prescribed by the doctor when 
they did not cause the desired effects. A chemist in Liverpool, 
who saw a portrait of Maybrick in a newspaper about the time of 
the trial, recognized it as the likeness of a customer who, in the 
spring of 1888, was in the habit of going to the chemist’s shop 
several times a day and there taking doses called “ pick-me-ups,” 
to which, at the customer’s request, the chemist added arsenic. 
Later, about June, 1888, Mrs. Maybrick told Dr. Hopper that her 
husband was in the habit of taking some very strong medicine, 
and always seemed worse after each dose. She wished Dr. Hop- 
per to see him about it, for he was very reticent in the matter. 
Dr. Hopper searched in Mr. Maybrick’s dressing-room for bottles, 
but did not find anything explanatory. He did not look for a 
powder. Maybrick told Dr. Hopper that he had habitually taken 
Fellows’ Syrup as atonic. That contained arsenic, quinine, iron, 
strychnine, and hypophosphites, but Maybrick never mentioned 
arsenic specifically as the thing he was taking, and Dr. Hopper 
never supposed that he was in the habit of using arsenic other- 
wise. The doctor frequently prescribed strychnine in very minute 
doses for him, but did not prescribe arsenic. Dr. Hopper had had 
frequent experience in his practice in the use of arsenic, princi- 
pally in Fowler’s solution, but had had no personal experience of 
persons who used arsenic habitually. His information concerning 
them was from books. In October, 1888, the Maybricks’ cook 
found in their kitchen some fly-papers. No use was made of them, 
and they remained there until they were destroyed by the ser- 
vants. In November, 1888, Maybrick consulted Dr. Drysdale, a 
physician practising in Liverpool. Maybrick told him that he had 
been complaining for about three months, and the symptoms of 
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which he complained were pains from side to side of the head and 
a creeping all over his head, preceded by pains on the right side 
of the head and a dull headache. He was never free from pain, 
except in the early morning and possibly in the forenoon. There 
was no foul taste in his mouth. After smoking much, or taking 
too much wine, he became numb down the left leg and hand, and 
liable to eruption upon the skin. 

Early in March, 1889, Mrs. Maybrick wrote to her husband’s 
brother, Michael, who was a musical composer in London, saying 
that she ought to tell him that her husband was in the habit of 
taking a white powder, which she feared might have something 
to do with pains in his head; and that he was again ill and ner- 
vous and irritable; and that when she referred to having seen him 
take it he flew into a passion, but that he had not the slightest 
suspicion that she had discovered it, and she would not like him 
to know it. Michael asked James about it, and James said, “ The 
man who told you this is a damned liar.” He consulted Dr. Drys- 
dale again in the following December, and on 7th March, 1889, 
when most of his symptoms were better. He told the doctor that 
he had been in the habit of taking nitro-hydrochloric acid, strych- 
nine, hydrate of potash, and several other medicines, but did not 
mention arsenic. Dr. Drysdale had no special experience or 
knowledge of arsenic. He found that Maybrick was hypochon- 
driacal. Before the 21st of March, 1889, Mrs. Maybrick also told 
Dr. Humphreys, a surgeon and general practitioner of Liverpool, 
who had attended her children, that her husband was taking a 
white powder which she thought was strychnine, and asked the 
probable result. Dr. Humphreys replied, “Well, if he should 
ever die suddenly, call me, and I can say you have had some con- 
versation with me about it.” 

Mr. Brierly. —In that March, 1889, Mrs. Maybrick wrote to a 
hotel in London, representing that she wished rooms for another 
Mr. and Mrs. Maybrick. Then she left home, representing that 
she was going to nurse a sick aunt. She went to the hotel in 
London, and.a Mr. Brierly spent two nights in her rooms there. 

She returned home on the 28th March, and on the next day 
she and her husband went to the Grand National races, where 
Mr. Brierly also appeared. While there, she walked with him up 
the race-course, against her husband’s protest. Her husband 
did not know of their meeting in London, but he quarrelled with 
her about the man. And she told Dr. Hopper afterwards that, 
when they reached home that evening, her husband beat her. She 
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had a black eye. The next day she and a friend, Mrs. Briggs, 
called upon Dr. Hopper for friendly advice, and Dr. Hopper also 
saw the husband and wife together. Mrs. Maybrick told him that 
she could not bear to have her husband near her, and intended to 
ask for a separation. She also said that she was very much in debt, 
Dr. Hopper advised her to make a clean breast of it to her hus- 
band, who, when told, seemed to make light of the debts, and it: 
was understood that he would pay them. 

A woman, whose name was not given. at the trial, had been 
mentioned in connection with Maybrick, Mrs. Maybrick had 
consulted a friend about her. But as a result of consulting with 
friends there seemed to be a reconciliation between the husband 
and wife, and Maybrick went to London to pay Mrs. Maybrick’s 
debts. 

Dr. Fuller. — While there, on the 14th April, he consulted Dr. 
Fuller, a member of the Royal College of Surgeons, practising 
medicine in London, who was the physician of his brother Michael. 
Dr. Fuller examined him for more than an hour. He told the 
doctor that he had pains in his head, and had lost some sensation 
and felt numb and feared being paralyzed. The doctor found 
nothing the matter with him except symptoms attributable to 
indigestion, and prescribed an aperient, a tonic, and Plummer’s 
liver pills. Dr. Fuller did not examine him for symptoms of ar- 
senic ; but the doctor had had thirty years’ experience as a prac- 
titioner, and knew the symptoms which accompany the taking of 
arsenic, but saw no indication that the patient had been in the 
habit of taking arsenic. 

The prescription was put up on 16th April, and no arsenic was 
known to be in it by the physician or chemists who put it up. 
Maybrick visited Dr. Fuller again on 20th April, and said that he 
felt much better. The doctor examined him again, and found that 
the symptoms of which he complained had partially disappeared, 
and that he was a nervous man, free from organic disease. The 
doctor gave him another prescription containing no arsenic. In 
it compound sulphur lozenges were substituted for pills, and a little 
sweet spirits of nitre were added. James told the doctor that “a 
pill,” which he said Dr. Fuller had prescribed for his brother, was 
the only thing he had been taking. But the doctor said that he 
had not prescribed it. It did not appear what “the pill” con- 
tained. 

In that April Maybrick said to an acquaintance, “I take poison- 
ous medicines.” 
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Fly-papers soaking. — Two or three weeks after the 30th March, 
the house-maid was in the bedroom with Mrs. Maybrick, and saw 
some fly-papers soaking there. She told the nursery-maid, who 
went and found a towel covering a basin, and under it another 
towel covering a plate, and under it some fly-papers soaking. The 
next morning the house-maid saw traces of fly-papers in the slop- 
pail. The servants in the house were: the cook, the waiting- 
maid, the house-maid, and the nursery-maid. No one of them 
ever saw fly-papers used in that house to catch flies. 

Fly-papers bought.—In that April, not earlier than the 15th, 
and not later than the 25th, Mrs. Maybrick went to the shop of a 
chemist named Wokes, in Liverpool, told the chemist that the 
flies were troublesome in the kitchen, and bought some fly-papers. 
Her husband had an account at that shop, but she paid cash for 
the fly-papers. The chemist sent them to her house by his boy. 
They were rolled up, and after their arrival her husband picked up 
the roll and looked at it. 

Edwin. — Another brother of James Maybrick, named Edwin, 
who had been absent from England, returned to Liverpool on 25th 
April, and saw James first on 26th April, when James appeared to 
be in his usual health. On this day a package of medicine arrived 
from London by post. 

Wirrall Races. — On the morning of 27th April Maybrick took 
some medicine. His wife told the nursery-maid that he had taken 
an overdose of the medicine ordered by the London physician. 
He went to his office, but looked unwell, and complained of stiff- 
ness in his limbs. At noon he rode on horseback to the Wirrall 
races. One of his friends commented upon his not having a good 
seat that day. Maybrick replied, “I took a double dose this morn- 
ing.” That friend testified that it rained during the day. 

Maybrick told Dr. Humphreys the next day that he dined with 
a friend that evening, and while there his hands were so unsteady 
and twitching that he upset some wine, and he was greatly dis- 
tressed lest his friends should think he was drunk. After coming 
home that night he was ill. 

The next morning, Sunday, 28th April, the cook heard him 
vomiting. Mrs. Maybrick mixed some mustard and water in a 
hurry with her finger, and asked him to take it, saying, “It will 
remove the brandy and make you sick again, if nothing else.” 
Mrs. Maybrick said that he had had bad brandy at the races, and 
that she had given him an emetic. Maybrick said to the waiting- 
maid that he had an overdose of the medicine from London. The 
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nursery-maid went for Dr. Humphreys, who called and found May- 
brick complaining of his chest and heart. He said his complaint 
came on that morning, and was the result of a strong cup of tea. 
The doctor thought that distress and palpitation of the heart was 
what caused his suffering. The doctor had known strong tea to 
cause such symptoms. Maybrick told the doctor that his tongue 
had been furred a long time. He also said that at the races the 
day before he felt dazed, and his legs felt very stiff. He said that 
the stiffness was due to mux vomica and Dr. Fullex’s mixture, and 
to this Dr. Humphreys assented. 

Dr. Humphreys advised him to stop taking Dr. Fuller’s prescrip- 
tion containing mux vomica, and gave him another prescription. 
Maybrick said to the doctor, as to his friends thinking him hypo- 
chondriacal, “I am not ; I know how I feel.” The doctor gave 
him bromide of potassium and tincture of henbane for the stiffness 
of the legs. Maybrick complained of having had headache for 
twelve months. 

On 28th April Edwin came out to the house and lived there 
from that time. About one o’clock in the afternoon he found 
James lying on a sofa apparently ill. James told him that he had 
been ill on the morning of the day before, but had felt better and 
went to the races, but had not felt himself the whole day. Dr. 
Humphreys called twice on this day. 

On Monday, 29th April, Dr. Humphreys called again. All the 
symptoms had disappeared except the furred tongue. The doctor 
examined him, and concluded that he was a chronic dyspeptic, and 
prescribed a dietary for him, and promised to call again on the fol- 
lowing Wednesday. 

More fly-papers bought. — On that Monday Mrs. Maybrick went 
to a chemist named Hanson, about ten minutes’ walk from her 
house, where she bought a lotion, a cosmetic consisting of tincture 
of benzoine and elder-flowers, and also bought two dozen fly-papers. 
Her husband had an account there, and she did not then pay for 
the lotion, but paid cash for the fly-papers, and took them with 
her. They were not seen in use by any one in the house. The 
lotion, according to the testimony of Hanson, did not contain 
arsenic, but was a cosmetic into which arsenic would very likely be 
put by persons who used arsenic. 

Luncheons. —On Tuesday, 30th April, the cook prepared some 
food for Maybrick to take to his office for luncheon, The cook 
handed it to the waiting-maid, who handed it to Mrs. Maybrick. 
Mrs. Maybrick said she wanted it wrapped up, and the waiting- 
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maid went to get some paper and string. When she returned, it 
had been wrapped up. On this day and the next, Maybrick went 
to his office. On Wednesday, May 1, Mrs. Maybrick put some 
farinaceous food into a jug and handed it to Edwin, who took it to 
James's office. James sent a clerk out, who bought a saucepan, a 
basin, and a spoon. James poured the food, which was liquid, 
out of the jug into the pan, put it on the fire, and eat of it. He 
told Edwin that after luncheon he did not feel so well, and at- 
tributed it to what he said was sherry that he did not like in the 
food. Dr. Humphreys called and found James better after busi- 
ness hours. His tongue was cleaner and his headache had gone. 
On that evening, Edwin and a friend dined with Mr. and Mrs. 
Maybrick, and Edwin escorted Mrs. Maybrick to a private domino 
ball. On Thursday, May 2, the charwoman at James’s office saw 
that the pan and other vessels there had been used, and washed 
them. On this day Mrs. Maybrick prepared beef tea, which her 
husband took to the office and warmed, and eat a part of. He felt 
very ill after luncheon. Edwin only knew of his having food at 
the office Wednesday and Thursday. The cook testified that she 
prepared food for James to take to the office on four days of this 
week, and on one of these days he forgot it. 

Illness. — On Friday morning, 3d May, Maybrick sent for Dr. 
Humphreys, and told him that the medicine did not agree with 
him. Mrs. Maybrick replied that he always said that. Dr. Hum- 
phreys told him that he could not see that anything was the mat- 
ter, and advised him to go on with the medicine. Mrs, Maybrick 
told the nursery-maid that Dr. Humphreys said it was only his 
liver that was out of order. Mrs. Maybrick added: “ But all doc- 
tors are fools, and they say that because it covers a multitude of 
sins.” 

Mrs. Maybrick brought the children in to see their father. On 
this morning the charwoman at the office saw that the pan and 
other vessels there had been used again and cleaned them again. 
This was the last day on which Maybrick went to his office. In the 
evening Maybrick took a Turkish bath, and, after returning home, 
was sick twice. At midnight Dr. Humphreys was called to him 
again, and found him with great pain in the thighs from the hip to 
the knee, particularly in the “ back aspect of the joint.” They 
had rubbed his legs with turpentine. He complained of gnawing 
pain. Dr. Humphreys thought that it might have been caused 
by excessive towelling and rubbing in the Turkish bath that even- 
ing. Maybrick said that he was sick twice when he reached home 
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that day, and that he thought it due to inferior sherry in Du 
Barry’s food. Dr. Humphreys gave him morphine suppository. 
The next morning early, Saturday, 4th May, Dr. Humphreys 
called and saw Maybrick still in bed. The pain had gone, but he 
was sick and vomiting, and could retain nothing. Maybrick com- 
plained of it as the result of the morphia, and Dr. Humphreys 
thought the same. Dr. Humphreys found him slightly feverish. 
Temperature, 99.4. After that day it was normal. Average, 98.4. 
The doctor told Maybrick to suck ice or a damp cloth, but to take 
nothing else. On this day the cook took some medicine which 
arrived up to the bedroom. Mrs. Maybrick complained to her for 
doing this, and gave orders that nothing should go to him except 
through herself. She said to the cook about his medicine: “ If 
he had taken that much more ” — measuring on her finger — “ he 
would have been a dead man.” 

Mrs. Maybrick threw what she called “that horrid medicine” 
from London down the sink. On Sunday, 5th May, the cook 
wanted to look after him, but Mrs. Maybrick said that he would 
not recognize the cook. He told Edwin that he had been very 
sick and could not retain any food in his stomach, either liquid or 
solid. At 5 p. M. Edwin, who had not seen Maybrick since Thurs- 
day, called and found him ill in bed, and gave him some brandy 
and soda. He vomited it in half an hour. He was very sick all 
that afternoon. Dr. Humphreys came and found him hawking 
more than vomiting, and forbade both eating and drinking, and 
ordered a wet towel when he was thirsty. Maybrick never left 
his bed after this day. 

In Edwin’s words, “ he was very sick and pretty much the same 
from that day.” Mrs. Maybrick sat up at night with him for most 
of the nights. Dr. Humphreys changed the medicine on this day 
because the expected improvement did not come. Dr. Humphreys 
advised using Valentine’s beef essence. On Monday morning, 
6th May, Dr. Humphreys called and asked Mrs. Maybrick whether 
she would not like to have another doctor. She said no; he had 
had so many. Dr. Humphreys prescribed a blister on the stomach 
for the vomiting. The doctor ordered them to stop the Valentine 
beef essence, because it made many people sick. The doctor also 
stopped the medicine and gave Fowler’s solution, containing a 
little arsenic, either on this day or the day before. Maybrick took 
three doses of it. Maybrick asked his wife to let him have some 
lemonade. She said that he could only have it as a gargle. Mrs. 


Maybrick went out shopping on this day. The nurse rubbed May- 
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brick’s hands for numbness, and wanted Mrs. Maybrick to send 
for Dr. Hopper, but Mrs. Maybrick replied that her husband would 
would not take what Dr. Hopper prescribed. One of the servants 
asked Maybrick whether she could do anything for him. He 
replied, “No, thank you; Mrs. Maybrick will attend to all my 
wants.” On Tuesday, 7th May, in the afternoon, Dr. Carter also 
came as well as Dr. Humphreys. Mrs. Maybrick told Dr. Hum- 
phreys that she had not sent for Dr. Carter, but that Edwin 
had. Maybrick told Dr. Humphreys that he felt better after the 
blister. Dr. Humphreys thought of the patient’s condition “ fa- 
vorably.” Dr. Humphreys thought he had congestion of the 
stomach. He was not complaining of any pain, and there was no 
redness of the eyes or eyelids. Diarrhoea was just appearing ; he 
was weak and vomiting, and had pain in his bowels. Maybrick 
complained to Dr. Carter of having suffered from vomiting and 
diarrhoea for several days past. 

Dr. Carter thought he had dyspepsia, and Mrs. Maybrick sug- 
gested that his condition was a result of his eating and drinking 
in his bachelorhood. She suggested calling in a physician who 
attended a friend of Edwin’s. Dr. Carter on this day did not 
suspect poison. Dr. Humphreys testified that he could retain a 
pretty good ‘quantity of fluid food without being sick, but still 
complained of a tickling in his throat.” After consultation the 
two doctors prescribed tincture of jaborandi for saliva, antipyrine 
for restlessness, and a wash of chlorine water for the mouth. Dr. 
Humphreys thought he would recover. On this day the nursery- 
maid saw Mrs. Maybrick on the landing of the stairs, near the 
bedroom, pouring from one medicine-bottle into another. 

On Wednesday, 8th May, Mrs. Maybrick spoke to Edwin about 
getting a nurse. The cook thought that Mrs. Maybrick seemed to 
be very kind to her husband, and to spend all her time with him. 
He wanted his hands rubbed, and Mrs. Maybrick said: ‘“‘ You are 
always wanting your hands rubbed. It does you no good.” Mrs. 
Briggs called to-day and went upstairs to ask Mr. Maybrick about 
himself. Mrs. Maybrick interrupted her, and said that if she 
would go downstairs she would tell her what was the matter with 
him. Mrs. Briggs went downstairs, but she could not remember 
whether Mrs. Maybrick told her anything about him or not. Mrs. 
Briggs suggested calling ina nurse. Mrs. Maybrick said that there 
was no occasion for a nurse, as she would nurse him herself, and 
that that was also the doctor’s opinion. Mrs. Briggs thought the 
patient to be in serious peril. Finally Mrs. Maybrick fell in with 
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Mrs. Briggs’s suggestion and let Mrs. Briggs telegraph for a trained 
nurse. Mrs. Briggs alsotelegraphed to Michael. Edwin, too, tele- 
graphed to Michael, who came that day from London to Liver- 
pool. Mrs. Briggs and Edwin consulted together, and conse- 
quently he engaged a professional nurse named Gore, who arrived 
ready for duty at about 2.30 p. m. that day. 

Suspicion. — At about 3 p.m. Mrs. Maybrick gave a letter to the 
nursery-maid to go by the 3.45 post. 

The nursery-maid took the letter and went out with it, taking 
the younger child with her. In her testimony, she said that 
she gave it to the child to post, and the child was carrying the 
letter and dropped it in the mud, and therefore the nursery-maid 
opened the envelope to put it into a clean envelope, and noticed 
suspicious words in it, which led her to take it to Edwin instead of 
posting it. She gave it to Edwin that afternoon. 

The letter was to Mr. Brierly, as follows : — 


“ Wednesday. 

“DEAREST, — Your letter under cover to John K. came to hand just 
after I had written to you on Monday. I did not expect to hear from 
you so soon, and had delayed in giving him the necessary instructions. 
Since my return I have been nursing M. day and night. He is sick unto 
death. The doctors held a consultation yesterday, and now all depends 
upon how long his strength will hold out. Both my brothers-in-law are 
here, and we are terribly anxious. I cannot answer your letter fully to- 
day, my darling, but relieve your mind of all fear of discovery now and 
in the future. M. has been delirious since Sunday, and I know now that 
he is perfectly ignorant of everything, even of the name of the street, 
and also that he has not been making any inquiries whatever. The tale 
he told me was a pure fabrication, and only intended to frighten the 
truth out of me. In fact he believes my statement, although he will not 
admit it. You need not therefore go abroad on that account, dearest ; 
but, in any case, please don’t leave England until I have seen you once 
again. You must feel that those two letters of mine were written under 
circumstances which must even excuse their injustice in your eyes. Do 
you suppose that I could act as I am doing if I really felt and meant what 
I inferred then? If you wish to write to me about anything, do so now, 
as all the letters pass through my hands at present. Excuse this scrawl, 
my own darling, but I dare not leave the room for a moment, and I do 
not know when I shall be able to write to you again. — In haste, yours 
ever, FLORIE.” 


Dr. Humphreys had called that day. The patient seemed to 
him better, but had had a rather restless night. He had not been 
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delirious, Dr. Humphreys did not say that it all depended on 
“how long he would hold out,” or that he was “sick unto death,” 
or that he had been “ delirious.” 

Mrs. Maybrick asked Dr. Humphreys to telegraph to a nurse 
who had attended her in confinement, and he did so. 

Michael arrived, and Edwin told him about the letter. Michael 
went to the house with Edwin. Michael, on cross-examination, 
was asked whether he found the patient in a “ semi-conscious 
condition.” He replied, “A sort of semi-conscious condition.” 
Michael had an interview with Mrs. Maybrick. He told Mrs. 
Maybrick that he had very strong suspicions of the case. She 
asked what he meant. He complained because she had not sent 
before for another doctor and a nurse. She replied that no one 
had a better right than a wife to nurse her husband. To this he 
agreed, but reiterated that he was not satisfied, and would go and 
see Dr. Humphreys, which he did. Edwin ordered the nurse, 
Gore, not to permit any one but herself to give any medicine or 
food to Maybrick, but he did not tell Mrs. Maybrick of these 
orders. 

About 6.30 p. M. Mrs. Maybrick put some medicine into a glass. 
Nurse Gore poured it into the sink. Dr. Humphreys and Dr. 
Carter both called that day. Michael and Edwin slept there that 
night. 

On Thursday, 9th May, Mrs. Maybrick said to the nursery-maid, 
“ Do you know I am blamed for this?”’ “For what?” For Mr. 
Maybrick’s illness, for not sending for another doctor and nurse.” 
Mrs. Maybrick also cried, and told the cook that her position in the 
house was not worth anything, and that Michael had a spite against 
her ever since her marriage, and that she was turned out of the bed- 
room and not allowed to give medicine to her husband. At about 
II A. M.a new nurse, Callery, came to relieve the nurse Gore. 
Dr. Carter called in the afternoon and found that the patient was 
suffering from violent tenesmus. His bowels were quite loose. 
The appearance of ¢enesmus was unusual, 

Dr. Humphreys said he had diarrhoea and straining at about 
8.30 A. M., and complained of great pain, and that this was the first 
time when the looseness of the bowels was seriously excessive, 
Before that, there was disturbance of the bowels, but not purging 
or diarrhoea. 

Dr. Carter analyzed Neave’s food and brandy, and found nothing 
wrong in them. 

Michael came into the room about 2 p. m. and found Mrs. May- 
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brick pouring medicine from one bottle into another without 
concealment. He said, “Florie, how dare you tamper with the 
medicine?” He took it away and gave it to Dr. Humphreys. 
She said it was because of sediment. She was putting a label on 
the bottle. Nurse Callery was in the room. That was analyzed, 
and no arsenic was found. On this day Dr. Humphreys heard for . 
the first time of the letter which the nursery-maid had opened the 
day before. He examined some of the patient’s faeces and urine 
by Reinsch’s test, but found no arsenic. He did not pretend to 
be skilful in this. 

He thought then that the patient was suffering from acute con- 
gestion of the stomach ; and if no suggestion of poison had been 
made to him, and the patient had died then, he would have given 
a certificate of death from gastritis, inflammation of the stomach, 
or gastro-enteritis, inflammation of the stomach and bowels. He 
testified that “Mrs. Maybrick did everything which I requested 
her to do.” 

Arsenic in the meat-juice.— Thursday night, nurse Gore opened 
a fresh bottle of Valentine’s meat essence, put a little of it into 
some water, tasted the mixture, and gave some to the patient, who 
was not taken sick after it. The same nurse soon afterwards saw 
Mrs. Maybrick take that bottle of meat essence from the table in 
the bedroom with her left hand and cover it with her right hand, 
and carry it into the adjoining room. She pulled the door almost 
to after her. In about a couple of minutes she returned, her hand 
being by her side, covering the bottle, and told the nurse to go and 
get some ice. The nurse replied that the patient was asleep, and 
stayed on watch. Mrs. Maybrick, while speaking to the nurse, was 
seen by the nurse to raise the hand containing the bottle and to 
put the bottle on the table. When he waked up, the nurse saw 
Mrs. Maybrick take that bottle of meat-juice from the table and 
put it on to the washstand. The nurses watched that bottle 
until one of them gave it to Michael Maybrick. He gave it to 
Dr. Carter, who analyzed it and found arsenic in it. Mr. Davies, 
the analytical chemist described below, afterwards found half a 
grain of arsenic in this bottle. Valentine’s meat-juice is not made 
with arsenic. 

On Friday, roth May, nurse Callery had a glass with medicine in 
her hand, and Mrs. Maybrick was trying to persuade her husband 
to take it. He replied, “ You have given me the wrong medicine 
again.” Mrs. Maybrick said, “ What are you talking about? You 
never had wrong medicine.” Nurse Callery testified that Mrs. 
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Maybrick used to sit sometimes on the bed, and sometimes be- 
side him, and that Mr. and Mrs Maybrick “spoke a great deal in a 
low tone,” and that he was “very weak and his voice was not 
strong.” Michael testified that the patient seemed to him to have 
improved until this morning. On this day Dr. Carter found the 
patient with diarrhoea, but it was not so intense. The ¢enesmus 
was better. His mind was quite clear. Dr. Carter testified that 
on Friday, Thursday, and Tuesday his mind was always clear ; 
that he was never in the slightest degree delirious. He gave him 
suppository because he could not take food by the throat. That 
night he was delirious. He could not retain the suppositories. 
Dr. Carter testified that it was then too late to do anything for 
protection, and that he had said, if the matter turned out to be so 
bad as he feared, it would be taken out of the doctors’ hands en- 
tirely. On this afternoon Dr. Humphreys thought that he had 
reason to suppose there were grounds for the suggestion of poison. 
Nurse Wilson, who had relieved nurse Gore, heard Maybrick say, 
“O Bunny, Bunny! how could you do it? I did not think it of 
you.” Mrs. Maybrick answered, “You silly old darling, don’t 
trouble your head about things.” “Bunny” was his pet name 
for his wife. At about six o’clock this evening the patient was 
delirious. At half past ten he was very ill, and Dr. Humphreys 
told Michael his condition, so that a solicitor might be seen as to 
his affairs. Mrs. Maybrick said there was no hope. 

On Saturday, 11th May, at 3 a. M., the patient was very ill in- 
deed, and became gradually worse. About noon Dr. Carter called 
and found the patient dying. Hecould take nonourishment. At 
half past eight that evening James Maybrick died. 

Search. — So soon as he was found to be dead, Michael, without 
the knowledge of Mrs. Maybrick, ordered the nursery-maid and 
the house-maid to look for what they could find. The nursery- 
maid brought him, from a trunk of Mrs. Maybrick, a chocolate-box. 
In the chocolate-box there was a small parcel, labelled ‘ Arsenic 
— Poison for cats.” It was admitted by defence to be arsenic 
mixed with charcoal. 

On the next day, Sunday, 12th May, Michael, Edwin, Mrs. Briggs, 
and Mrs. Hughes her sister, made further search. In the dressing- 
room was found a small bottle and a handkerchief; also a small 
blue box in a hat-box in that room, three bottles in the smaller 
box, on top of the box a bottle of Valentine’s meat extract. Ina 
second hat-box there was a tumbler containing milk and a rag. 
Arsenic was found in some of these things, and in other things, 
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as appears below in the account of the results of Mr. Davies’ 
chemical examination. Nothing was found locked except Mrs. 
Maybrick’s wardrobe, and nothing was found in the wardrobe con- 
nected with this case. There were a good many medicine bottles 
in the house, and also at Maybrick’s office. 

On Monday, 13th May, a post-mortem examination! was made 
by Dr. Humphreys, Dr. Carter, and Dr. Alexander Barron, who 
attended on behalf of Mrs. Maybrick, and was a professor of 
pathology at University College, a practising physician in Liver- 
pool, and a member of the Royal College of Surgeons, pathologist 
to the Royal Infirmary, and had attended about five hundred post- 
mortem examinations. Superintendent Bryning, of the police, was 
present. 

In Custody. — On 14th May a policeman was in charge of Mrs. 
Maybrick at her house. Mrs. Maybrick and Mrs. Briggs and 





1 Dr. Humphreys’ description of the body was as follows: “The frame and condi- 
tion of the man were well developed, his countenance being classical. The pupils of 
the eyes were mediumly and equally dilated. There was a discharge from the lower 
bowel, and, when turned over, a slight discharge of fluid from the mouth. The dis- 
charges were chemically tested. The witness then described the post-mortem appear- 
ances resulting upon examination, and said that when they opened the chest the first 
rib on each side was found to be slightly ossified. The lung was found in the left chest 
to be adherent ; it was fixed by an old adhesion, and that meant the evidence of pleurisy. 
The right lung was free from adhesion, but it contained some fluid. The lung was 
taken out, and was found to be normal. When the sac of the heart was cut into, fluid 
was found; and the heart itself was found to be covered with fat. Upon cutting into 
the heart itself, it was found that the right ventricle contained a little clot, but the left 
side of the heart was empty and in a normal state. The valves of the heart were 
natural, and the condition of the windpipe was normal. Upon taking the tongue and 
the larynx out, and the cesophagus and the gullet, they found that the tongue was black 
and the gullet at the top of the throat was slightly red. Below that for some distance 
the appearances were quite natural; but lower down again, before getting to the 
stomach, the lower part of the mucous membrane, there was a gelatinous appearance, 
which had the appearance of frog’s spawn of a yellowish colour, with black patches. 
In the larynx, at the posterior of the epiglottis, they found that there was a little ulcer, 
about the size of a pin-head. It was red and very shallow, and that also the free 
margin of the epiglottis was eroded, or rotten. Upon the posterior aspect of the car- 
tilage, which goes to form the voice-box, they found two little red patches. The 
stomach was tied at each end and taken out, and they found that it contained some 
fluid, — some five or six ounces of a brownish fluid. When opened and poured out, 
they found each end of the stomach was red, and here and there there was small 
ecchymosis, or blood-clot, infused under the lining of the stomach. Getting out of the 
stomach into the duodenum, they found there about three inches of red inflammation, 
and this appearance continued down for about three feet in the intestines. About 
eighteen feet lower down in the intestines they found another area of red inflammation, 
and it corresponded to the blue patch he referred to first, with the vessels running 
over it. The very extremity of the bowels — the rectum — was also slightly red. The 
liver seemed natural, and the kidneys were natural. The spleen weighed five or six 
ounces, and was of a kind of mahogany colour. The brain was natural.” 





: 
: 
‘ 


ret te SSS 








504 HARVARD LAW REVIEW. 


her sister and nurse Wilson were together. Mrs. Briggs told 
Mrs. Maybrick that arsenic had been found in the Valentine 
meat-juice. Mrs. Briggs’s sister said to Mrs. Briggs, “You are 
not to say anything,” and the policeman at the door of the room 
said, “ You are not to speak.” The room was not large, and the 
door was partly open, so that the conversation could be heard 
where the policeman was. Neither Mrs. Briggs nor Mrs. Hughes 
remembered any attempt by Mrs, Maybrick to reply. 

Mrs. Briggs suggested to her to write to Mr. Brierly for assist- 
ance, which she did, saying in her letter that she was in custody 
without money, and adding :— 


“ The truth is known about my visit to London. Your last letter is in 
the hands of the police. Appearances may be against me, but before 
God I swear I am innocent.” 


Mrs. Briggs handed the letter to the policeman, but it was never 
delivered. 

A week or two after the death, when the furniture was being 
removed from the house, Edwin found in the drawer of the wash- 
stand, in the bedroom of the deceased, a pill-box labelled “ Taylor 
Brothers, Pharmaceutical Chemists, Norfolk, Virginia,” and with 
the description, “Iron, quinine, and arsenic, one capsule every 
three or four hours; to be taken after food,” and the address, 
“Mr. Maybrick.” James Maybrick had not been in Norfolk since 
1884. 

Chemical Analysis.— The bottles and other things, including 
some of the organs of the deceased, were examined by Mr. Edward 
Davies, analytical and consulting chemist, of Liverpool, Fellow of 
the Pharmaceutical Society and of the Institute of Chemists of 
London, who had been an analyst for thirty-six years, and who 
was a witness for the prosecution... He found arsenic in the intes- 
tines ; he did not determine the amount, and thought it too small ; 
arsenic in the liver distinctly ; he found two hundredths of a grain 
in six ounces of liver; and estimated that the liver probably con- 
tained about one eighth of a grain; also arsenic in the kidneys, 
estimated as about one hundredth of a grain. He found the 
arsenic already mentioned in the bottle of meat-juice ; also twelve 
or fifteen grains of arsenic in a bottle from a box from the dress- 
ing-room, also in a bottle from the same box a saturated solu- 
tion of arsenic, with small portions of solid arsenic at the bottom 
in water; also, in a bottle from the same box, several grains of 
solid arsenic and a small quantity of fluid; also a large quantity of 
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arsenic in the tumbler of milk, with a handkerchief in it, thoroughly 
soaked with it; also in the chocolate-box. The larger part of the 
powder marked “ Poison for cats” was arsenic ; the rest was char- 
coal. 

Mr. Davies also examined the pan, basin, and jug used by May- 
brick to warm his luncheon at his office. They appeared clean, 
but under the ledge of the jug were two little drops of dried skim, 
rather less than a quarter of an inch long, such as might have 
come from gruel. He poured boiling water into all of them, and 
tested the “washings” by “ Reinsch’s test,” and found very 
marked and distinct crystals of arsenic. The acid “with which 
the test was made was not added into the pan, the jug, or the 
basin.”” Then he bought a new pan and boiled distilled water in 
it, and tested it by the same test, but found no arsenic. He also 
examined a bottle labelled “ Mixture, a sixth part to be taken 
early every morning. James Maybrick, 24th April,” from Clay & 
Abraham, the chemists, and found “a distinct evidence of arsenic 
in it, more than a trace.” The clerks at Clay & Abraham’s, who 
put up Maybrick’s medicine, testified that it contained no arsenic. 
He also found arsenic in a blue bottle containing nitro-glycerine. 
He procured similar glycerine and found no arsenic in it. A 
dressing-gown of Mrs. Maybrick’s, which had been taken by one 
of the nurses after Maybrick’s death and had been subsequently 
delivered to the police, was examined by Mr. Davies. Neither 
thé material nor dye of the dressing-gown contained arsenic, but 
he found distinct traces of arsenic in its pocket, and there was a 
handkerchief in its pocket in which he found two one hundredths 
of a grain of arsenic. 

He also found a trace of arsenic in the front of an apron, below 
the waistband. He examined samples of fly-papers from Hanson’s 
and from Wokes’s. One of Hanson’s contained two and one quar- 
ter grains of arsenic. He “took two halves of two different pa- 
pers and found 2.95 grains of arsenic.” ‘The other two halves he 
soaked in water for an hour, and then poured it off without squeez- 
ing or anything.” He found three quarters of a grain of arsenic 
had dissolved in that time from one paper. Many other bottles 
and various things from the house and the office were examined 
by him without finding arsenic. 

On the cross-examination of Mr. Davies, Sir Charles Russell 
asked, with reference to Mr. Davies’s testimony that he found 
arsenic in some of the organs of the body, “In this case you only 
found half the arsenic you have found in any other case which 
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ended fatally?” Mr. Davies answered, “ Yes ; it was one half of 
what I found in the case of Margaret Jennings, and that was half 
of the smallest amount I have ever known.” 

Medical Opinions. — Dr. Fuller was a witness for the prosecution, 
and testified that the effect of doses of arsenic varies with the 
person ; that from his reading he had learned that the habit of 
taking arsenic does not grow, but that he could not say one way or 
the other from his own experience. He had had one patient who 
took it for several months, and then left it off without feeling any 
depression. Dr. Fuller accounted for this by the smallness of the 
doses. 

The physicians who testified on either side agreed in general 
that the chief symptoms in life of acute poisoning caused by 
arsenic are excessive vomiting and retching, diarrhoea, and ¢enes- 
mus, abdominal pain, and redness of the eyes and eyelids, and that 
these symptoms are not always regular in their relative propor- 
tions or intensity, but are somewhat anomalous. 

Most of the physicians for the prosecution thought that the 
symptoms before death, the inflammation found after death, and 
the arsenic found in the body, proved death by arsenical poison- 
ing. The physicians for the defence, taking the testimony of the 
physicians for the prosecution and the other evidence as their 
subject, were of opinion that such testimony did not prove either 
that the symptoms before death or the appearances after death 
were due to arsenical poisoning, and some of them thought the 
symptoms and appearances were not consistent with arsenical 
poisoning. The physicians for the defence did not attribute so 
much importance to the arsenic found in the body after death as 
the physicians for the prosecution. 

Dr. Stevenson, who was physician at Guy’s Hospital, London, 
and lecturer there on forensic medicine and chemistry, a toxi- 
cologist of a very large experience for many years, examined some 
of the organs of Maybrick after the post mortem, and was present 
officially as a witness for the prosecution because he was an ana- 
lyst, nominated by the Home Office and by the College of Physi- 
cians, and his services could be required. He testified that “there 
is no distinctive diagnostic symptom of arsenical poisoning ; the 
diagnostic thing is finding the arsenic ;” and, in his opinion, “the 
body at the time of death probably contained a fatal dose of arse- 
nic. I have found a little more or a little less than I did find here 
in undoubtedly fatal cases of arsenical poisoning.” 

On the other side, Mr. Tidy, a bachelor of medicine and master 
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of surgery, and an examiner of forensic medicine at the London 
Hospital, who was formerly one of the assistant pathologists at 
the London Hospital, and had assisted at a very large number of 
post-mortem examinations, and who was an analyst employed by 
the Home Office, having had a very large experience for more than 
twenty years in cases of poisoning, had not seen the patient or any 
organs, but heard the testimony at the trial, and was a witness for 
the defence, and testified that the presence of arsenic in the body 
of one who has undoubtedly died of some irritant poison did not 
lead him to suppose that it was arsenic. In his opinion, the symp- 
toms before death, as testified to by others, were not sufficient to 
prove arsenical poisoning, and “the symptoms of the post mortem 
distinctly point away from arsenic.” 

Dr. Humphreys and Dr. Carter, who attended Maybrick in his 
last illness and were present at the post mortem, were witnesses 
for the prosecution, and testified that in their opinion his death 
was caused by his being poisoned by arsenic. 

Dr. Humphreys testified that at the post mortem he saw in the 
stomach some “small spots of brilliant arborescent vascularity,” 
but on cross-examination he admitted that they were of “a line- 
like character.”” They were suggested by the prosecution to be . 
what are known as petechiz, which are marks of arsenical poison- 
ing. But Dr. Carter’s notes of the post mortem did not contain 
any reference to such appearances, or to a petechious condition of 
the stomach, and Dr. Barron testified that his notes did not men- 
tion such spots. He said: “ There may have been one or two, 
but they must have been doubtful, or we should have made some 
mention of them on our notes.” Dr. Humphreys stated on cross- 
examination that he never before had attended any one who had 
been poisoned by arsenic, and that he could not say whether the 
irritation in Maybrick’s stomach was from dyspepsia or poison. 

Dr. Carter’s experience included cases of overdosing medicinally 
with arsenic, but not death. He had judged that a fatal dose of 
arsenic had been given to Maybrick on Friday, 3d May, but he 
thought also there must have been subsequent doses. He knew 
of a case where two grains of arsenic given in five successive 
doses of two fifths of a grain in Fowler’s solution killed a woman 
after the fifth dose. In such cases the successive doses must be 
given before recovery from the preceding. Dr. Stevenson testified 
that “when a dose less than a fatal dose is given, the symptoms 
are much the same, but more spread out. They may subside, and 
then after another dose recur and again subside, and so on.” 
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Dr. Barron did not attend Maybrick in his lifetime, but examined 
his body at the post mortem, and was a witness for the prosecu- 
tion. He testified: “I came to the conclusion that death was due 
to acute inflammation of the stomach, probably caused by some 
irritant poison.” 

Sir Charles Russell, in cross-examining Dr. Barron, brought out 
the fact that inflammation of the stomach and bowels is sometimes 
caused by impure food, such as sausages ; but, in the re-direct 
examination by Mr. Addison, Dr. Barron testified that he did not 
remember any death from poisoned meat. 

Sir Charles Russell, in cross-examining Dr. Stevenson, dwelt 
upon the fact that gastro-enteritis may be set up by bad meat, and 
that the symptoms in both cases might be substantially similar. 

Dr. Stevenson said upon that point :— 


“Well, the symptoms produced by irritant food as a rule do not come 
on so very quickly after taking it as after arsenic. Then there is the 
fact that in the vast majority of cases several people partake of a com- 
mon food, and they suffer from like effects. . . . I mean they would all 
have the same symptoms.” 


Dr. Stevenson said, as to the analysis by Dr. Davies and the 
analysis by himself : — 


“Coupling my analysis with what I have heard in this court, I can have 
no doubt as to the cause of death being from an irritant poison, and from 
the irritant poison found.” 


Dr. Stevenson expressed the opinion that, in looking for the 
cause of the first illness, he found that it is accounted for by 
the testimony as to the occurrences of Friday, 3d May. Then 
Sir Charles Russell asked him the following questions :— 


“ After hearing the history of the case and the result of the post-mortem 
examination, would you maintain the same attitude of mind and with- 
hold any pronounced opinion until you had heard the result of the 
analysis ?” 


Dr. Stevenson replied : — 


“T should have had a pronounced opinion that the deceased had died 
from an irritant poison, and I should have had the strongest suspicion 
that it was arsenic, but I should have been cautious in saying that it was 
arsenic until it was proved to me in the analysis.” 


Sir Charles Russell asked : — 


“You withheld your opinion as to the cause of death until you heard 
the result of the analysis?” 
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Dr. Stevenson replied : — 
“ Yes, and quite properly.” 


Mr. Tidy, in testifying for the defence, said, concerning the 
symptom of the spots called petechize : — 


“ Although it varies, to my mind it is the most distinctive character- 
istic of post-mortem appearances in cases of arsenical poisoning.” 


And when, on cross-examination, Mr. Addison called his atten- 
tion to Dr. Humphreys’ testimony, Mr. Tidy replied : — 


“Well, he said he saw something of the kind, I believe. But I think 
afterwards he said that they were a brilliant arborescent appearance, 
which would be the result of something else, and not petechiz. The 
petechize of arsenical poisoning have a linear dotted appearance, and not 
arborescent.” 


Mr. Tidy criticised the testimony of Dr. Stevenson, who had 
estimated the probable amount of arsenic in the liver by multiply- 
ing the small amount which he found in a part of the liver by the 
.proportional figure required to represent the whole liver. Mr. 
Tidy said that it was unwarrantable to assume an equal distribu- 
tion of arsenic through the parts where arsenic was found. On 
cross-examination, Mr. Tidy admitted that the symptoms during 
life were symptoms of an irritant of some kind, and that possibly 
that irritant, whatever it was, was a poison which killed him ; 
but when asked, “Can you suggest what it was?” he replied, 
“No, I cannot.” He afterwards stated that he was not a practis- 
ing physician. 

Another witness for the defence was Dr. Rawdon Macnamara, 
a Fellow of the Royal College of Surgeons of Ireland, having been 
its president, and being its representative on the General Medical 
Council of the Kingdom. He was also a Doctor of Medicine of 
the University of London, and the author of a standard work on 
the action of medicine, which has passed through many editions; 
also Professor of Materia Medica at the Royal College, and for 
many years Senior Surgeon at the Lock Hospital, Dublin, and 
Surgeon at the Meath Hospital. In his experience he had had to 
administer arsenic in a very large number of cases. With refer- 
ence to Dr. Humphreys’ testimony that the blister seemed to 
relieve the patient for a time, he said that it would not stop the 
vomiting attendant upon arsenical poisoning, but it would be very 
judicious in the case of gastro-enteritis, and would stop the vomit- 
ing caused by that. In this case he had not seen the patient or 
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any of his organs, but he had heard the evidence, and was of the 
opinion that Maybrick died of gastro-enteritis, not connected with 
arsenical poisoning. Upon cross-examination he went so far as 
to say: “I can perfectly believe that a wetting, coupled with neg- 
lect of precautions and a weak stomach and circulation, may pro- 
duce these consequences.” 

The next witness for the defence was Frank Thomas Paul, 
F. R. C. S., Professor of Medical Jurisprudence at University Col- 
lege, Liverpool, and Examiner in Forensic Medicine and Toxico- 
logy to the Victoria University. He had not been engaged in an 
arsenical case before this, and had not examined professionally 
patients suffering from excessive doses of arsenic. He testified 
that he had taken four pans like that one in Maybrick’s office, and, 
in order to test the glazing of the pans, had added hydrochloric 
acid to some boiling water in the pans, and then, by Reinsch’s 
test, found arsenic there. He admitted, on cross-examination, 
that this experiment with acid was not like the ordinary use which 
Mr. Davies made of boiling water. He went so far as to name 
the least number of grains of arsenic which, in his judgment, would 
be required as a fatal dose to a man like Maybrick, and said, “ Cer- 
tainly not less than three grains,” and that the amount of arsenic 
found in the parts of Maybrick which were analyzed was consistent 
with the case of a man who has been taking it medicinally, and 
who had left it off for several months. 

Mr. Jones, a chemist, testified that there was an impression in 
the trade that arsenic was used as a cosmetic, but he did not know 
from his own experience. Mr. Biolitti, a hair-dresser, testified 
that arsenic is used in toilet preparations. On cross-examination, 
he said that it was used to remove hair, and was not as a rule used 
as a cosmetic. 

Prisoner's Statement. — After all the evidence was in, Mrs. May- 
brick, by permision of the court, and without being sworn, made 
a statement to the jury, no questions being asked her by any one. 
She said substantially : — 


As to the fly-papers, that she soaked them to get arsenic to mix 
with other ingredients for a cosmetic, and applied the solution to her 
face with a handkerchief ; and, as to the bottle of meat essence, that on 
Thursday night, 9th May, her husband “implored” her to give him 
“this powder ;” that he told her the powder would not harm him, and 
that she could put it in his food; and that she found the powder and 
took it into the inner-room with the beef-juice, and in pushing through 
the door upset the bottle, and, to make up for the fluid spilled, added 
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some water, and on returning found her husband asleep and put the 
bottle on the table, and when he waked up, and did not ask for the pow- 
der again, she removed it from the table, where it would attract his atten- 
tion, to the wash-stand where he would not see it, since she was “not 
anxious to give it to him ;” and that she left it there until Michael took 
possession of it ; and that she did not know, until the Tuesday after the 
Saturday when her husband died, that there was any reason to suppose 
that her husband had died from other than natural causes ; and she said : 
“It was only when Mrs. Briggs alluded to the presence of arsenic in 
the meat-juice that I was made aware of the nature of the powder my 
husband had asked me to give him. I then attempted to make an ex- 
planation to Mrs. Briggs, such as I am stating to your Lordship, when a 
policeman interrupted the conversation and put a stop to it. I have 
only to add that for the love of our children, and for the sake of their 
future, a perfect reconciliation had taken place between us, and that on 
the day before his death I made a full and free confession to him, and 
received his entire forgiveness for the fearful wrong I had done him.” 


After the arguments and the judge’s “ summing up,” the jury 
retired, and in about thirty-five minutes returned with their verdict 
of guilty. The prisoner replied :— 

“ Although I have been found guilty, with the exception of my intimacy 
with Mr. Brierly I am not guilty of this crime.” 


The judge at once sentenced the prisoner to be hanged. 

Commutation. — Soon the Home Secretary, upon request, made 
inquiries, and the punishment was commuted to penal servitude 
for life, the following reason being given :— 


“ Although the evidence leads clearly to the conclusion that the 
prisoner administered and attempted to administer arsenic to her hus- 
band with intent to murder, yet it does not wholly exclude a reasonable 
doubt whether his death was in fact caused by the administration of 
arsenic. .. . The course adopted has the concurrence of the learned 
judge.”* 

The conflict of expert opinion of course raises doubts; which 
appear reasonable to many physicians, lawyers, and others who 
are not bound to the jury’s duty. But the jury was not made up 
of scientific or professional men, and its task was, after consider- 
ing the medical testimony and all the other evidence, to decide by 
common sense.2. No witness, of whatever distinction in science, 





1 Levy, p. 441, citing the Times. 

2 Ballantine (Experiences, vol. 1, p. 197), commends “the strong good sense of Lord 
Campbell ” in not permitting Palmer’s case to drift into “ chemical refinements.” Sum- 
ming up reported in Trial (London, Henry Lea); in Public Library, Boston, Mass. 
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can relieve the jury of its function of judging the facts. And no 
difference of opinion between experts makes it necessary for the 
jury to doubt its own opinion upon the evidence in order to be as 
reasonable as the law requires. The jury are not bound to give 
any more credit to the opinion of any expert than it seems to 
them, under all the circumstances, to deserve. The object of per- 
mitting expert witnesses to express their opinions is not to pre- 
vent the exercise of judgment. It is to inform the jury by scien- 
tific knowledge, and by helping them to observe how the minds 
of experts work upon certain facts. And while the jury is being 
thus instructed, some of its members occasionally discover in learned 
witnesses an apparent lack of judgment. Such a discovery properly 
affects the weight to be given even to the opinion of an eminent 
man of science. 

The jury’s responsibility of forming an opinion is as great as 
its duty of testing any opinion which it may form. And the natu- 
ral and usual method in jury work, as in life elsewhere, is to begin 
by impressions that the weight of evidence leans this way or that. 
After such an impression comes opinion, and then the man of 
average reasonableness considers whether his opinion is open to 
reasonable doubt or not. It is not the function of expert wit- 
nesses to prevent such healthy action of the mind. A jury may 
be as reasonable as it can be when it decides contrary to expert 
opinion, because it finds itself actually without any doubt which 
seems to it to be reasonable. The law gives to the jury the privi- 
lege of its ignorance. Nor are jurymen to fear to exercise such 
privilege. They are merely to do as well as they can in thinking 
for themselves in the light of all the evidence. It is not absurd 
for a jury to think that a learned man may be mistaken. And in 
this case the verdict was supported by the opinions of the attend- 
ant physicians, and of distinguished experts who had examined the 
body or some of its organs. The chief experts for the defence 
had neither attended the patient before nor seen his body after 
death. They testified chiefly as critics of the reports of the other 
physicians. 

The physicians for the prosecution apparently accepted the 
facts as a new combination of facts that surprised but convinced 
them that it was a peculiar instance of arsenical poisoning. The 
physicians for the defence were not convinced that the facts as 
reported proved arsenical poisoning, and set such knowledge as 
they had already against what the others seemed to treat as new 
knowledge. When Mr. Tidy went so far as to say that “the symp- 
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toms of the post mortem distinctly point away from arsenic,” it 
could hardly be expected that a jury would regard such a remark 
as being made with judgment equal to that of Dr. Stevenson when 
he said that “the diagnostic thing is finding the arsenic.” 

Since arsenic was found in the parts mentioned, and no impure 
food or other poison was said to have been found there which 
could have caused the inflammation, it would have been peculiar 
if the jury had not believed that the arsenic caused it. The fact 
that the arsenic found was not then sufficient in quantity for a 
fatal dose was not so important a fact as the presence of some 
arsenic, because the medical testimony showed that some would 
pass off. 

The influence of the opinion of the physicians for the defence 
was affected by their own admission that symptoms of arsenic 
poisoning are anomalous. And when a man of Dr. Stevenson’s 
experience and method of testifying was of the opinion in 1889 that, 
notwithstanding the peculiarities and irregularities of the symp- 
toms of the patient in this case, his death added one more to the 
deaths from arsenic occurring after anomalous symptoms, the jury 
had reason to think that there was in this case something which 
the medical gentlemen on the other side failed to learn. Phy- 
sicians with new learning will of course bear in mind the date. 

In judging the circumstances outside of medical opinion, the 
jurymen were on more familiar ground. The verdict is based upon 
what Lord Campbell called “a combination” of medical and circum- 
stantial evidence. Probably the jury disbelieved the whole of the 
prisoner's statement. And such disbelief would naturally affect 
their finding upon other issues involving a question of her veracity. 
Probably it would have been hard for the jury to doubt that the 
prisoner had put arsenic into her husband’s food, and caused him 
to take it, before she was discovered in the act of tampering with 
the meat-juice. The other circumstances, with that, would incline 
an average jury to an opinion which only needed corroboration by 
the medical witnesses for the prosecution as to the symptoms, to 
free it from what they might regard as reasonable doubt. Upon 
such evidence, it was evidently easy for them to think the experts 
for the defence to be mistaken, and of a doctrinaire tendency. 
Making much of Maybrick’s taking arsenic as a medicine and a 
stimulant did not weaken the proofs of his family history during 
the spring before his death. It was not proved that he took arsenic 





1 The said report of Palmer’s Trial, p. 180, 
67 
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often, or in any large quantity, for eighteen months before his last 
illness. 

The prosecution massed the facts of the two months preced- 
ing the death as connected and explaining each other. The de- 
fence tried to disconnect them. By dividing the history of the 
case, and committing the attendant physician to saying that if May- 
brick had died several days earlier he would have given a certificate 
of death, the defence tried to reduce the probability that symptoms 
of arsenical poisoning preceded the 8th May, when the letter to 
Brierly led Maybrick’s friends to suspect his wife of a motive for 
poisoning him. But the value of such a division is as a test rather 
than as the foundation of an opinion. While forming an opinion, 
one needs to have all the evidence upon which the opinion is to be 
given present before the mind. The answer to that test may be 
in the proof of the anomalous character of arsenical symptoms. 
Whatever the history of the opinions of the attendant physicians 
may have been, and whatever their value, their final opinion, con- 
firmed by experts, was that the death was caused by arsenic. 

The jury acted like men in business, who must act with prompt 
decision or fail to meet their obligations. Of course it is better 
practice for a jury to act without fear of the consequences of its 
verdict to the prisoner than to palter with its own oath to “true 
deliverance make.” Then, if the verdict does not satisfy the com- 
munity, the political powers can be brought into action, as was done 
in this case. Thus the system of government is honestly and 
thoroughly used. Trial by jury is maintained as much for satis- 
fying the people that justice is intended to be sought, without pre- 
judice to any class or person, as for. seeking the facts efficiently. 
The jury is a part of the political as well as of the judicial system ; 
and in a capital case, jurymen who have the sense and cour- 
age to render such an awful verdict as guilty, as a simple finding 
of fact upon the evidence, as they under the judge’s instructions 
understand it, without pretending to a doubt which they have not, 
and without exercising a discretion which is illegal, fulfil their 
function both judicially and politically. 

This essay is confined to the function of the jury. The case 
suggests many interesting questions. It seems to have been ad- 
mirably tried according to English practice. But if a like case 
were tried by counsel of equally great ability before a court in the 
United States, where the judge has less power and exceptions 
could be taken, probably it would not be tried so promptly, would 
take much longer when tried than the week of this trial, would be 
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tried more thoroughly as to details of fact and of law, would there- 
fore be even more interesting to the medical as well as to the legal 
profession ; and the prisoner, whether innocent or guilty, would 
have more opportunities of raising what one or more of the jury 
would think a reasonable doubt, and, failing that, the chance of 
getting a new trial upon a point of law. Yet even then, if the final 
verdict were guilty and the punishment were death or imprison- 
ment for life, some excellent people would blame the jury. 
Charles E. Grinnell. 


30 CourT STREET, BosTon, MASSACHUSETTS. 
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Charles O. Parish, a member of last year’s editorial board of this Re- 
view, died at his home on January 3. It is the desire of the members 
of the present board to pay to his memory the small tribute of acknow- 
ledging in these pages their deep regret at his death. Those of us who 
worked with him, and received his ever ready aid, realize the loss of one 
who would always have been a true and valuable friend. All recognize 
how much his untiring labor and clear judgment contributed to the 
advancement of this paper. 





REAL EstaTE TRUST ASSOCIATIONS — TRUST IS NOT voip. — The recent 
case of Howe v. Morse, 55 N. E. Rep. 213 (Mass.), presented points of 
great practical importance. An association was formed in the ordinary 
way to deal in real estate ; land was conveyed to trustees ; the association 
directors were to manage the property, though they could compel sales or 
long leases only with the consent of three quarters of the shareholders. 
The shareholders, that is members of the association, had no right in the 
property itself, had no right to call for partition before a fixed date ; the 
shares were fully transferable ; the death of a shareholder was not to 
terminate the trust. The court refused to declare the trust void, since no 
interests were created within the rule against perpetuities, and there was 
no illegal restraint of alienation. 

A decision adverse to the trust would— considering the amount of 
property held in this way — have been most unfortunate, and the case 
seems quite correct. No one, trustees or shareholders, held any but 
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present vested interests; and the rule against perpetuities applies only to 
future interests: the proposition was elaborated by the court. Nor are 
the restraints which the association imposed on itself illegal. The equi- 
table rights of the shareholders were fully transferable. It is true that 
the trustees could transfer only with the assent of three quarters of the 
shareholders: in the same way, a corporation by its by-laws may be 
able to sell property only with the consent of the majority of its stock- 
holders ; in the same way, a partnership conveyance requires the assent of 
all the partners ; or, in an ordinary trust, the power to sell might rest in 
the discretion of the trustees. In an ordinary trust, where there are sev- 
eral cestuis, no one has the power to order a conveyance, — all must join. 
When the proviso for a three-quarters vote is considered as a restraint on 
alienation, the focus is all wrong ; it is merely the machinery of the trust, — 
ordinary and useful, — a necessity of the form of joint equitable ownership, 
and not, in its nature, essentially different from the machinery of the 
corporation or partnership. The opinion of the court considers the 
second point, the question of restraints on alienation, most scantily, but 
the double aspect of the case is important. The rules against restraints 
and the rule against perpetuities are quite distinct branches of the law: 
a restraint on alienation is bad or not, without regard to how long it may 
continue, but there is a most common and disastrous tendency to confuse 
them. 


COPYRIGHT IN SHORTHAND Reports. — The case of Walter v. Lane, 
68 L. J. Ch. 736, involves a novel point of copyright law. The plain- 
tiffs, proprietors of the London Times, brought an action to restrain the 
defendant from selling a book in which were printed several speeches 
already published in the Times. The addresses in question had been 
delivered by Lord Rosebery on various public occasions, and had been 
reproduced from shorthand notes of a reporter. The court held, revers- 
ing the decision below, that no injunction should be granted. Their 
view was that, while the Copyright Act did not define “author,” it could 
not be said that a reporter was an author within the meaning of the act, 
and as such entitled to its protection. 

The right which the act was passed to protect is the exclusive right of 
an author to reproduce copies of an original work. Thus its purpose is 
to secure to each the benefit of his own labor. The test of what labor 
is necessary to entitle one to this protection is found in originality, and 
not in the result produced. Drone, Copyright, 200. The question in 
the case is, then, whether the work of the reporter was sufficiently origi- 
nal to allow him to claim this benefit. It was shown in evidence that 
reporters were obliged to use judgment and skill in fitting and revising 
their reports for publication, and that they differed essentially in their 
reports of addresses. This evidence led the lower court to grant an 
injunction on the ground that, though the reporter could not be called 
the author of the speech, he was the author of the public report of the 
speech. And thus, in the event of several reports of the same speech, 
each reporter would be allowed a copyright on his own version. This 
was thought entirely practicable, since it was shown that, as a matter of 
fact, reports would differ. 

The decision of the upper court in refusing the injunction, however, 
would seem more sound. The whole purpose of the reporter is to pre- 
sent an accurate report of the utterances of the speaker. It is not his 
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aim to make an abstract arranged on his own plan, or written in his own 
language. If it were, he would be entitled to the same protection as the 
maker of law reports. But his work consists in transcribing his notes, 
and in perfecting them by correction of slight errors. And in all this it 
is difficult to see that any great amount of originality is exercised. The 
fact that he has expended time and money in acquiring the ability to do 
this sort of work may increase the hardship of his position, but cannot 
of itself have great weight toward allowing him the copyright. True, 
copyright law has always regarded liberally the amount of labor neces- 
sary to secure its benefits, yet it seems hardly warrantable to bring this 
case within its scope. The reporter has, indeed, published a report which 
may differ from others, but it is of something which he did not create, 
and which required no original research or investigation on his part to 
prepare. On this point the court forcibly says that, though the report 
and the speech are different things, still the speech is the only valuable 
thing in the report. This argument seems convincing and the decision 
sound. 


THE BuRDEN OF PRoor oF TESTAMENTARY Capacity. — Until recently 
the law seemed well settled that the party, for whose case the existence 
of a will was necessary, must establish its validity. Consequently the 
burden of proof of the testator’s testamentary capacity was conceded to 
be on the party propounding the will, the effect of the presumption in 
favor of sanity being merely to shift the duty of going forward with the 
evidence to the contestants, and not to change the burden of establish- 
ing. The jury were not required to say the document was the will of a 
competent testator when they were in doubt. Barry v. Butlin, 2 Moore 
P. C. 480 ; 1 Greenleaf on Evidence, 152, 16th ed. Several recent cases 
in this country, however, take a contrary view, and hold that the burden 
of proof upon the whole case rests upon the contestant, and that the pre- 
sumption of the sanity of the testator is of evidential value. Sturdevant’s 
Appeal, 42 Atl. Rep. 70 (Conn.); Hallenbeck v. Cook, 54 N. E. Rep. 154 
(Ill.). Thayer’s Preliminary Treatise on Evidence, 381, clearly points 
out that, so far is a presumption from being evidence, it is an excuse 
for not giving evidence, what the Romans called /evamen probationis. 
The confusion on this subject is further increased by the decision of the 
New York Court of Appeals in Dodie v. Armstrong, 160 N. Y. 584. 
While recognizing that “ ordinarily the burden of proof is upon the party 
propounding the will,” they hold that § 2653a of the New York Code of 
Civil Procedure, which enacts that “the decree of the surrogate admit- 
ting the will to probate shall be prima facie evidence of the . . . validity 
of such will,” . . . casts the burden of establishing the incompetency of 
the testator on the contestant. The court appeared to consider this the 
only possible construction. A more obvious interpretation, perfectly 
consistent with the wording and spirit of the section, which avoids over- 
ruling the prevailing doctrine on this subject, would be to hold that the 
prima facie case simply shifted the burden of going forward to the con- 
testant, but did not affect the burden on the proponent of establishing 
ultimately the question in issue. That latter burden never shifts. Crown- 
inshield v. Crowninshield, 2 Gray 524. Perhaps the court was confused 
by the two senses in which the term “burden of proof” is used. The 
decision seems particularly unfortunate, as in a former case the same 
court construed a similar enactment in the opposite and the correct way. 
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People v. Cannon, 139 N.Y. 32. Unhappily this decision was not brought 
to the attention of the court in the principal case. 


CONTRACTS FOR THE ALLOTMENT OF SHARES. — Many of the more 
important of the English cases, which established that a contract by mail 
is complete on the mailing of the letter of acceptance, were contracts for 
the allotment of shares. These were always treated by the courts as 
if they were bilateral contracts. Household Fire Insurance Co. v. Grant, 
4 Ex. D. 216. Yet in none of them was the court expressly called upon 
to decide whether the contract was bilateral or unilateral. This point 
would seem to be directly involved in a recent case, — Re London and 
Northern Bank Limited, 81 L. T. Rep. 512. A letter withdrawing an 
application for an allotment of shares in a stock company was received 
by the company after the directors had allotted the shares, but before the 
notice of allotment was mailed. The applicant was held to be entitled 
to have his name removed from the register of shareholders, and to have 
his deposit returned. 

Though the court follow the previous dicfa, it would have carried out 
more nearly the actual intention of the parties had it held an allotment 
of shares to be a unilateral contract complete on the allotment, and 
subject only to a defeasance in case of laches in not sending the notice 
of allotment within a reasonable time. Langdell, Summary of the Law 
of Contracts, § 6. In holding this a bilateral contract, the court would 
seem to encounter the difficulty of being obliged to hold that the directors 
could cancel the allotment at any time before the mailing of the notice 
of allotment. Yet, if that precise case had been presented, it is difficult 
to believe that the contract would not have been held complete from the 
time of the allotment, as it was the evident understanding of the parties 
that the applicant’s title to the shares should date from then. Every- 
thing that the company was asked to do was already done before the 
sending of the notice of allotment. How, then, could the sending of this 
notice be essential to the existence of a contract? And what did the 
company bind itself by this contract todo? Certainly not to allot the 
shares. That had already been done. Thetrue view is that the con- 
tract is unilateral, and the applicant shows by his language and the 
nature of the transaction that notice of acceptance is not required, 
— merely notice of performance. After performance revocation is of 
course too late. Cariill v. Carbolic Smoke Ball Co. [1893] 1 Q. B. 262. 
The point that the contract was unilateral, however, was not taken by 
counsel, and, considering the number of times the contrary doctrine has 
been reiterated, this is not surprising. 


OTHER Fires BY OTHER ENGINES. — In actions against a railroad 
for damage caused by fire negligently allowed to escape from a locomo- 
tive, the courts are not fully agreed as to how far evidence is admissible 
that other locomotives of the defendant have also emitted sparks and 
caused fires. Where the particular locomotive which is alleged to have 
set the fire is unidentified, such evidence is almost always allowed either 
to establish the negligent construction of the defendant’s engines gen- 
erally, or to show a capacity to emit sparks, and thus that the injury 
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might have been caused in this way. 1 Greenleaf on Evidence, 85, 16th 
ed. The dispute arises in regard to the admission of this sort of evi- 
dence when the particular one which is claimed to have caused the 
injury is identified. In some jurisdictions such evidence is admitted as 
showing a possible cause of the damage. Sheldon v. The Hudson River 
R. R. Co., 14 N. Y. 218. Other courts lay down the rule that it has 
not any logical bearing upon the issue. Gibbons v. Wisconsin Valley 
R. R. Co., 58 Wis. 335. This view has recently received the sanction of 
the Court of Appeals of Indian Territory, on the ground that, if a de- 
fendant is to be held liable for fire set by a particular locomotive, it 
must be for negligence, not in the operation of defective locomotives 
generally, but in operating that particular one. Missouri, K. & J. Ry. 
Co. v. Wilder, 53 S. W. Rep. 490 (Ind. Ter.). 

In a great variety of cases, where the means of proof are necessarily 
indirect, courts frequently admit as evidence matters of slight weight, 
simply because nothing better can be had. On this ground rests the 
admission of evidence of the dangerous character of the defendant’s 
engines generally. Nor does the competency of such evidence depend 
upon the question whether or not the particular machine which caused 
the injury be known or not. It would seem to be relevant in either 
case. After other probable causes have been disproved, evidence that 
engines used by the company do in fact emit sparks tends to show that 
the injury complained of might well have arisen from the escape of fire 
from this particular engine. It is of course open to the defendant 
to show that any identified engine could not have caused the injury. 
The Indian Territory case is right in condemning the admission of such 
evidence to show habitual negligence on the part of the railroad, — 
although some courts seem to grant its competency for that purpose, 
Koontz v. O. R. & N. Co., 2 Oreg. 3, —for from that it does not follow 
that there was negligence in this particular instance. It is in the nature 
of character evidence, and should not be admitted in civil actions. 12 
HarvarD Law ReEvIEw, 500. ‘This evidence would seem clearly com- 
petent, however, on the grounds indicated above. 


SECRET TRUSTS UPON BEQUESTS. — In disregard of the prohibition by 
the Statute of Frauds of any oral addition to testamentary documents, 
courts of equity generally enforce oral trusts intended by the testator to 
be attached to devises and bequests when communicated to the apparent 
beneficiary before the testator’s death. Brooks v. Chappell, 34 Wis. 405. 
These seem, however, to be enforced as testamentary declarations. In 
fact, they cannot be treated as express trusts, for the duty does not come 
into existence at the time of the communication, but only on the death 
of the testator. The true explanation is, perhaps, that a constructive 
trust in favor of the intended beneficiary is imposed to enforce specific 
performance of a contract made by the apparent beneficiary with the 
testator. Mclellan v. McLean, 2 Head 684. Where the legatee expressly 
assents to the arrangement, it is very easy to work out a unilateral con- 
tract, in which the consideration for the promise is the bequest ; but it is 
doubtless an unusual stretching of the principles of contract to find a 
promise in a mere absence of dissent. However this may be, many 
courts treat these as cases of constructive fraud simply. But whatever 
name be given to the reason for reaching this result, it seems that the 
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principle of specific performance is justly extended to cases where a 
benefit has been knowingly accepted as consideration for an act. Admin- 
istrator v. Rynd, 68 Pa. St. 386. 

An interesting illustration of these principles is seen in Re Stead, The 
Law Times, Dec. 9, 1899. Realty was devised to trustees for conversion, 
and then to hold for A and B absolutely as joint tenants. A secret trust 
intended to be imposed upon this latter interest was communicated by 
the testator before death to A, but not to B. On a bill by A to have the 
trust declared, the court held that A was bound by this agreement, but 
B was not. In that respect, at least, this decision is a marked departure 
from precedent. It is very ancient law that joint tenants are but one 
person: thus, livery of seisin to one is livery to all, Co. Lit. 496; 
occupation by one is occupation by all, Smal/ v. Clifford, 38 Me. 213. 
And so it has been held generally that, while only those tenants in com- 
mon to whom a secret trust has been communicated are bound thereby, 
communication to one joint tenant, as in the principal case, is sufficient 
to bind all. Rowbotham v. Dwinett, L. R. 8 Ch. D. 430; Fairchild v. 
Edson, 154 N. Y. 199. So much of the principal case, therefore, as de- 
nies enforcement of the trust against B cannot, it seems, be supported ; 
otherwise the case follows well-accepted principles. 


UNBORN CHILDREN IN CRIMINAL Law.—A child en ventre sa mere 
may be the subject of homicide, — this was again illustrated in England 
last November. Under an indictment for manslaughter it was proved 
that the prisoner violently assaulted his wife when she was pregnant. 
Their child — born later otherwise in a healthy condition —had severe 
bruises received en ventre sa mere from the blows of the father. It soon 
died, and the prisoner was accordingly convicted of manslaughter. Soli- 
citors’ Journal, Nov. 25, 1899. The earlier English text-writers with the 
exception of Lord Hale have declared generally that one who causes 
the death of a young child by injuring it e” ventre sa mere is guilty of 
homicide: 3 Inst. 50; 1 Hawk. P. C. c. 13, § 16; 4 Blackstone c. 14. 
And all the judges in Regina v. Senior, 1 Moo. C. C. 346, and Mr. Justice 
Maule in Regina v. West, 2 C. & K. 784, without stating reasons fol- 
lowed the prevailing view of the text-writers. On the civil side, one 
finds but little sanction by analogy for this rule of the criminal law. The 
recognition of rights of unborn children in the law of property depends 
on special equitable grounds. Moreover, by the weight of authority a 
child cannot recover in an action of tort for damage received en ventre 
sa mere. 12 HARVARD LAW REVIEw, 209. ‘The error, however, is not 
an unnatural one. The early writers felt that he who was instrumental 
in causing the death of a human being should be punished, and they 
naturally enough classed this crime as homicide. The offence, how- 
ever, belongs rather in the category with the crime of the procurement 
of abortion. It is essential to manslaughter or murder that there be 
application of force to a subject of the state resulting in death. And 
the crime in the eye of the law occurs, not at the time and place of the 
death, but at the time and place of the prisoner’s act. Therefore, in an 
indictment for the manslaughter of a young child from injuries received 
en ventre sa mere, it would be impossible for the state to prove that there 
had ever been force applied to one of its subjects as a member of 
society. es 
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DovusLE EMPLOYMENT OF AGENT. — There is a difference of opinion 
on the question as to whether the same agent may ever be employed 
by the buyer and the seller in a single transaction. Upon this point 
the charge given in Gracie v. Stevens, New York Law Journal, Dec. 29, 
1899, seems accurately to present the test applied in New York. The 
plaintiff had acted as agent both for the buyer and for the defendants, 
who were the sellers. The jury were told that, if the plaintiff was em- 
ployed by the defendants merely to find a buyer, he was entitled to their 
verdict; if, however, his acting for the defendants required the slightest 
use of his own discretion, he could not recover. This test is well recog- 
nized in New York. Zmpire State /ns. Co. v. American Central Ins. Co., 
138 N. Y. 446. In many jurisdictions, however, it is disregarded. /an- 
sen v. Williams, 55 N. W. Rep. 279 (Neb.) ; Porter v. Woodruff, 36 N. J. 
Eq. 174. See g HarvarRD Law REVIEW, 349. 

On principle the New York test seems open to grave objections. It 
is a fundamental doctrine of agency that the relation between principal 
and agent is fiduciary in its nature. Whoever, therefore, is employed 
as an agent owes to his employer the utmost diligence in dealings in his 
behalf. This, of course, requires an intelligent business method on the 
agent’s part. Now while in any case the business to be done may be 
simple and known in detail to the agent, there is always the possibility 
of an unexpected situation requiring the use of discretion. ‘The possi- 
bilities of the principal case seem amply to illustrate the point. Grant- 
ing that the plaintiff was employed merely to find a purchaser, two such 
may appear who are not equally responsible. Now, if he also be acting 
for the less responsible, the conflict of interests is apparent. He cannot, 
with the loyalty which he owes to the defendant, recommend the less 
responsible ; nor can he, in good faith to the buyer for whom he is acting, 
do less than his utmost for him. In short, unless these contingencies 
are entirely disregarded, we can only say that, when one may act for 
one side in a perfectly mechanical capacity, he may also act for the other ; 
but then the fiduciary nature of the former relation is gone, and the case 
is not one of real agency. There is no real agent who cannot use dis- 
cretion in an unexpected situation. When both parties consent to a 
double employment, it is a different question ; but it is to be regretted 
that the cases do not uniformly appreciate that the fiduciary relation 
between principal and agent is incompatible with a double employment 
of the agent. 


LIABILITY FOR THE SPREAD OF Fire. — The New York rule limiting 
liability for the spread of fire, negligently caused, to the damage result- 
ing to abutting proprietors, has at length been put upon a basis which, 
though questionable, is at least consistent with itself. Ryan v. WV. Y. C. 
R. R. Co., 35 N. Y. 210, decided in effect that where fire was communi- 
cated by a defendant’s negligence to the house of A, and thence to the 
adjoining house of B, the injury of B was, as a matter of law, the remote 
and not the proximate result of the negligent act. Subsequently this rule 
was limited strictly to the particular facts, and a recovery was allowed in 
the case of fires in the country. Martin v. NV. Y., 0. & W. R. R., 62 
Hun 181. The Court of Appeals has now decided, however, that such 
a rural non-abutting proprietor may not recover. Fire was communicated 
from the defendant’s engine to rubbish negligently allowed to accumu- 
late along the defendant’s roadway, and thence burnt over the forest 
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lands of intermediate owners to the plaintiff’s woodland two miles away. 
A judgment for the plaintiff was reversed in the Court of Appeals on the 
ground that the injury was not the proximate result of the defendant’s 
negligent act, it not being a foreseeable consequence that the fire would 
spread beyond abutting lands, and the drought, atmosphere and wind 
being intervening causes of the damage. Hoffman v. King et al., 55 N. 
E. Rep. gor (N. Y.). 

By the overwhelming weight of authority the defendant would be held 
liable in this case. W. & St. P. R. R. Co. v. Kellogg, 94 U. S. 469; 
1 Shearman and Redfield on Negligence, § 30, 5thed. And on principle 
it would seem that a recovery should be allowed. To incur liability for a 
negligent act, it must be the proximate and not the remote cause of the 
injury. It is everywhere granted that any injury which is the natural 
and probable consequence of the negligence is deemed proximate, pro- 
vided no independent agency has intervened. Nor can the drought and 
high wind be considered as intervening causes. They are merely con- 
ditions surrounding the act at the time of its performance. Hence they 
really form part of the defendant’s tortious act, for negligence is the 
failure to use due care under all the attendant circumstances. Clearly, 
therefore, a jury might have found that such an injury was reasonably 
foreseeable, that is, natural and probable. Fent v. 7. P. & W.R.R. 
Co., 59 Ill. 349. Nor can mere diversity of ownership make any differ- 
ence ; for there is no logic in saying that the probability of a certain 
tract of land being injured by the defendant’s negligence is determin- 
able according as it is owned by one person or by several. The argu- 
ment that this extent of liability might result in the ruin of the defendant 
is answered by saying that there is more justice in letting a wrongdoer 
be ruined by his negligence than in allowing him by it to bring ruin 
upon other and innocent persons. See Hoyt v. Jeffers, 30 Mich. 181. 
The decision in the principal case, therefore, while consistent in a New 
York court, would seem to be unsupportable on grounds either of princi- 
ple or expediency. 


RECENT CASES. 


ADMIRALTY — FORFEITURE — DEGREE OF PROOF. — In a proceeding by the govern- 
ment for the forfeiture of a vessel, because of a violation of her license by carrying 
smuggled goods, Ae/d, that the prosecution can prove its case by a preponderance of the 
evidence. Zhe Good Templar, 97 Fed. Rep. 651 (Dist. Ct., Mass.). 

This decision is opposed to the authorities and seems questionable upon principle. 
The proceeding, though civil in form, is clearly criminal in its nature, being instituted 
by the government in order to punish a breach of its laws. The government should 
therefore be obliged to prove its case beyond a reasonable doubt. Such is the view 
adopted by two previous decisions in the federal courts. United States v. The Burdett, 
9 Pet. 682; United States v. Shapleigh, 12 U.S. App. 26. Ina similar class of cases, 
where a suit is brought to recover a statutory penalty, the uniform rule is that the de- 
fendant is within the constitutional guaranty in criminal cases, and cannot be compelled 
to testif — himself. Boyd v. United States, 116 U. S. 616; Lees v. United States, 
150 U. 5S. 47 


AGENCY — REVOCATION — TIME OF TAKING EFFECT. — After a letter revoking the 
laintiff’s authority to sell stock had been delivered at the plaintiff’s usual place of 
usiness, but before it had come to his knowledge, the principal sold the stock to per- 

sons with whom the plaintiff had previously negotiated. /é/d, that the plaintiff cannot 
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recover commission, since the determination of the agency, without fraudulent purpose, 
prevented his fulfilling his side of the contract. Rees v. Pellow, 97 Fed. Rep. 167 
(C. C. A., Sixth Cir.). 

The precise line of reasoning is difficult to ascertain, but it seems clear that the court 
intended to lay down the proposition that here the agency was terminated by the delivery 
of the revocation at the plaintiff’s usual place of business. Although judicial decision 
on this exact point is lacking, it has been said that a revocation only takes effect when 
it is made known to the agent. Story, Agency, oth ed., § 470. But a revocation does 
not require mutual assent, and it is hard on the principal to require that he should do 
more than accomplish all things reasonably necessary to |p the revocation in the power 
of the agent. Such reasoning has been applied in regard to the revocation of a reward. 
Shuey v. United States, 92 U.S. 73. Hence the view of the principal case on this point 
seems proper. But it may be questioned whether the decision might not have been 
placed on the simple ground that, whether or not the agency was terminated, the facts 
did not show the plaintiff’s instrumentality in bringing about the final contract. Wylie 
v. Marine Nat. Bank, 61 N.Y. 415. 


BANKRUPTCY — DISSOLUTION OF LIENS — VOLUNTARY AND INVOLUNTARY CASES, 
— Held, that a levy of execution upon personal property within four months is dissolved 
by the adjudication of the debtor as a voluntary bankrupt. Xe Vaughan, 97 Fed. Rep. 
560 (Dist. Ct., N. Y.). 

The Bankruptcy Act of 1898, § 67 f, provides that all levies against a debtor “four 
months prior to filing of a petition in bankruptcy against him” shall be void. Upona 
literal construction of this provision, some courts have held that it applies only to cases 
of involuntary bankruptcy. Re De Lue, 91 Fed. Rep. 510 (Dist. Ct., Mass.) ; Re Zasley, 
93 Fed. Rep. 419 (Dist. Ct., Va.). But upon a broader construction of the section, other 
cases have held that it applies to both voluntary and involuntary bankruptcy. Ze 
Brown, 9t Fed. Rep. 359 (Dist. Ct., Va.); Re Richards, 95 Fed. Rep. 258 (Dist. Ct., 
Wis.). The latter cases are supported by section 1 (1), which provides that “a person 
against whom a petition has been filed shall include a person who has filed a voluntary 
petition.” Moreover, the former construction is a manifest subversion of the policy of 
the act, which is to prevent preferences and secure an equal distribution of the assets, 
whether the bankruptcy be voluntary or involuntary. Accordingly the principal case is 
to be c»mmended. 


BILLS AND NoTES— ACTION BY INDORSEE— TIME OF INDORSEMENT.—In a 
suit on a aposengen 3 note it appeared that the plaintiff was merely the assignee of the 
note at the time of bringing the action, but that the note was indorsed to him before the 
trial. Held, that the action cannot be maintained. Burch v. Daniel, 34 S. E. Rep. 310 
'Ga.). 

This case follows the general rule that the plaintiff must have the legal title to the 
note in suit at the time of action brought. Vila v. Weston, 33 Conn. 42; Dowell v. 
Brown, 21 Miss. 43. It is true that the plaintiff, as in the principal case, may be the 
real party in interest without having the legal title; but whether or not he is a holder in 
due course, and thus what defences are open to the maker, depends upon the date of 
the indorsement. Whistler v. Forster, 14 C. B. N.S. 248. It is, therefore, a substan- 
tial reason for the general rule that, if the plaintiff is allowed to found his action on an 
indorsement before the date of the writ and rely on a later one at the trial, he may work 
a surprise on the defendant and deprive him of the opportunity of establishing a valid 
defence. It has been held, however, in some cases, that an indorsement at any time 
_— the trial is sufficient. Brown v. McHugh, 35 Mich. 50; Weeks v. Medler, 20 

an. 57. 


BILLS AND Notes — Discount AT Usurious RATE — AMOUNT OF RECOVERY. — 
The plaintiff discounted notes for the defendant, taking out interest at a usurious rate. 
Held, that the transaction imports a sale, which is not affected by the usury statute, and 
the plaintiff can recover the amount advanced, with legal interest. Cook v. Forker, 44 
Atl. Rep. 560 (Pa.). 

This decision is supported by the weight of authority. Cram v. Hendricks, 7 Wend. 
569; French v. Grindle, 15 Me. 163. Several courts, a hold that such a trans- 
action, owing to the indorser’s conditional liability, is in substance a loan, and is made 
unenforcible by the statute of usury. /cE/wee v. Collins, 4 Dev. & Bat. 259; Cowles 
v. McVickar, 3 Wis. 725. The question is really one of fact, whether the parties intend 
a bona fide sale of the notes, or merely adopt this form in order fraudulently to avoid 
the statute. Vichols v. Fearson, 7 Pet. 103; Beldenv. Lamb, 17 Conn. 441. When 
there is no evidence of fraud, the view taken of the transaction in the principal case 
seems the more reasonable and just. As to the amount of recovery, however, the 
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decision is hardly to be supported, since the liability of an indorser, as of any surety, is 
to pay the full amount of the obligation. This latter view has considerable support in 
the authorities. Roark v. Turner, 29 Ga. 455; National Bank of Michigan v. Green, 
33 Lowa, 140. 


CARRIERS— Loss oF BAGGAGE — LIABILITY OF STEAMSHIP COMPANIES. — Held, 
that, unless negligence is shown, a steamship company is not liable for baggage stolen 
from a passenger’s stateroom. Zhe Humboldt, 97 Fed. Rep. 656 (Dist. Ct., Wash.). 

The case is supported by the great weight of authority. Clark v. Burns, 118 Mass. 
275; American Steamship Co, v. Bryan, 83 Pa. St. 446. The contrary New York 
doctrine is based on the idea that a passenger steamboat is in effect a floating inn, and 
should, therefore, be subjected to the absolute liability of an innkeeper. Adams v. 
New Jersey Steamboat Co., i pt N. Y. 163; Macklin v. New Jersey Steamboat Co.,7 Abb. 
Pr. N. S. 229. The reason for the strict liability of an innkeeper is the purely historical 
one that in olden times inns were sought chiefly for protection. No such reason 
applies in the case of steamboats, and it is more in accord with the dictate of justice 
and the tendency of the modern law to restrict the rule as to innkeepers’ liability to 
its original limits. The New York doctrine has not been extended to the case of 
sleeping car companies even in New York state. Carpenter v. New York, etc. R. R. 
Co., 124 N. Y. 53; Pullman Palace Car Co. v. Smith, 73 Ul. 360. 


CARRIERS — SHIPMENT OF CONCEALED VALUABLES WITHOUT NOTICE. — Valuable 
books were concealed in a bale, designated in the bill of lading as “ worn clothing,” and 
the bale was lost in transit. He/d, that the shipper is guilty of fraud, destroying his 
claim to recover the value of the books, but that he can recover for the loss of the 
clothing. Zhe Saint Cuthbert, 97 Fed. Rep. 340 (Dist. Ct., N. Y.). 

The result reached is in accord with all the authorities on the point. Chicago & 
Alton R. R. Co. v. Shea, 67 Ul. 471. However, the reasoning of the case seems unten- 
able. If, as is said, the fraud of the shipper caused the loss of the bale by lessening 
the care of the carrier, the carrier should not be held liable for the loss either of the 
books or of the clothing. On the other hand, if the fraud did not cause the loss of the 
bale, it was wholly immaterial. The case, however, can be supported on the ground 
that, while the carrier was clearly a bailee of the clothing, he did not consent to take 
possession of the books, and therefore was not liable as a carrier for their loss. Regina 
v. Finlayson, 3 N. S. W. Rep. 301; Merry v. Green, 7 M. & W. 623. 


CONSTITUTIONAL LAW — ASSESSMENTS — LOCAL PuBLIC IMPROVEMENTS. — Ze/d, 
that the cost of a local improvement can be assessed upon particular property only to 
the extent that it is specially benefited. Walsh v. Barron, 55 N. E. Rep. 164 (Ohio). 

The courts generally lay down the rule stated in the present case, but they differ 
greatly in its application. The better view is that, although the property should be 
taxed only to the amount that it is specially benefited, that amount is primarily a ques- 
tion for the legislature, to be reviewed by the courts only when the assessment Is so 
excessive as to be beyond the bounds of reason. Spencer v. Merchant, 100 N. Y. 585; 
2 Dill. Mun. Cor, § 761. In a few jurisdictions the question is treated as belonging to 
the judiciary in the first instance, and an assessment by the legislature will be reversed 
if, in the opinion of the court, it is more than the actual benefit conferred, although not 
necessarily so excessive as to be unreasonable. Morwood v. Baker, 172 U. S. 269; 
State v. Newark, 37 N.J. Law, 415. Though the decision in the present case does not 
distinctly state the view it follows, it would seem from the language that the latter doc- 
trine is preferred, and hence, while the result reached is correct, the reasoning is open to 
criticism. 


CONSTITUTIONAL LAW— PoLIcE PowER— CLASS LEGISLATION. — The Colorado 
legislature passed an act forbidding laborers to work in underground mines and smelters 
more than eight hours a day. Aé/d, that the act is unconstitutional, as being class legis- 
lation. Jn re Morgan, 58 Pac. Rep. 1071 (Colo.). 

It would seem to be no objection to a legislative act to say that it is “ class legisla- 
tion,” — an expression without any historical significance in the law. It is not serious} 
contended that the act in question violates any special provision of the Colorado consti- 
tution, but that it is not a proper exercise of the “ police power,” which is conceived of 
as a distinct head of legislative power capable of somewhat exact definition, under which 
alone the act can be justified. In truth, the only question for the court was whether the 
legislation could be considered due process of law, which depends upon whether the 
legislature acted arbitrarily in its restraint of individual rights. Murtado v. California, 
110 U. S. 516. The expediency of particular legislation is for the legislature. The 
judicial question is whether the legislature, in its determination of what the public wel- 
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fare requires, has gone beyond the bounds of reason, and not what the court, sitting as 
legislators, might have thought proper. Powell v. Pennsylvania, 127 U.S. 678. Sub- 
jected to this test, it must be said that the act in question is constitutional. Holden v. 
Hardy, 169 U.S. 366. An omission to observe the exact nature of the judicial inquiry 
in cases of this kind has resulted in a large number of decisions which, in any proper 
view, must be regarded unsound. State v. Loomis, 115 Mo. 307. 


CONTRACT — ALLOTMENT OF SHARES — WITHDRAWAL OF APPLICATION. — A 
letter withdrawing an application for shares in a stock company was received by the 
company after the allotment of the shares, but before the notice of allotment was 
mailed. /7e/d, that the applicant is entitled to have his name removed from the register 
of shareholders and his deposit returned. Re London & Northern Bank Limited, 81 
L. T. Rep. 512. See NoreEs. 


CONTRACTS — CONTINUING OFFER — REVOCATION. — The plaintiff made a proposal 
to the defendant, assented to by the latter, to furnish ereshed, stone at a certain price 
for two months “in such quantities as may be desired.” After filling a few orders, the 
plaintiff refused to furnish any more stone. In an action for the price of that already 
furnished, e/d, that the defendant has no counter-claim for the plaintiff’s default. 
Hoffman v. Maffioli, 80 N. W. Rep. 1032 (Wis.). 

The result reached in the principal case is doubtless correct, and is in accord with the 
weight of authority. Great Northern Ry. Co. v. Witham, L. R.9 C. P. 16; Chicago, 
etc. Ry. Co. v. Dane, 43 N. Y. 240; Thayer v. Burchard, 99 Mass. 508. The court 
seems, however, inclined to follow the reasoning of a Minnesota case, Bailey v. Aus- 
trian, 19 Minn. 535, and hold that, although there was a promise on either side, no 
contract was made, since the plaintiff did not absolutely undertake to do anything at all. 
The more correct ground for supporting the result is that the defendant, by assenting to 
the proposition of the plaintiff to furnish stone “in such quantities as may be desired,” 
did not put himself under any obligation to the plaintiff to order from him any stone 
which he might use. Hence there were no mutual promises, and the plaintiff’s proposi- 
tion was merely a continuing offer revocable at any time. Until revoked, the separate 
‘orders of stone were separate acceptances of the offer, making a series of bilateral agree- 
ments. 


CRIMINAL LAW— WHAT CONSTITUTES ASSAULT.—On evidence that, during a 
scuffle, the accused drew from his pocket a pistol, which caught in his coat, the jury 
convicted him of assault with intent to kill. e/d, that the verdict is not manpested by 
the evidence. Burton v. State, 34 S. E. Rep. 286 (Ga.). 

That immediate injury should be threatened is necessary to constitute an assault. 
Stephens v. Myers, 4 C. & P. 349. On the question of fact as to whether the injury 
threatened by the mere drawing of a pistol is immediate or not, it seems that a jury 
might well find either way, according to the circumstances of the case. The principal 
case, in holding that such an act is never more than mere preparation, draws a conclu- 
sion with an absoluteness that neither the facts nor the authorities justify. Svave v. 
Sullivan, 43 S.C. 205; State v. Church, 63 N. C. 15; People v. McMakin, 8 Cal. 547. 
It is not, however, without support. Lawson v. State, 30 Ala. 14. 


EVIDENCE — ADMISSIONS — DECLARATIONS AGAINST INTEREST. — In an action b 
the widow for the death of her husband, /e/d, that the statements of the deceased, tend- 
ing to show that his injuries were received as the result of his own actions, are admissi- 
ble. Fitzgerald v. Georgia R. R., etc. Co. 34 S. E. Rep. 316 (Ga.). 

The court admits the evidence upon two grounds, holding the statements to be either 
admissions by one who is a privy in law with a party to the suit, or else declarations of a 
third party against his own interest. The decision can hardly be supported on either 
ground. Admissions are only good against the declarant, or those identified in interest 
with him. Greenl. Ev., 16th ed., § 171; Spargo v. Brown, 9 B. & C. 935. The prin- 
cipal case might come within this rule if the plaintiff took her claim from her husband, 
but the act gave her an entirely new cause of action. Accordingly, she should be un- 
affected by any admissions of her husband. As to the second ground, the court based 
its decision on a statute, which, however, seems to be merely declaratory of the com- 
mon law rule that the declaration of a deceased person against his pecuniary interest is 
admissible. Zhe Sussex Peerage Case, 11 Cl. & F. 85; Mahaska Co. v. Ingalls, 16 lowa, 
81. While the declarations in this case were in a sense against the pecuniary interest 
of the deceased, such interest, being purely contingent, seems on established grounds too 
remote to bring them within the exception. Smith v. Blakey, L. R. 2 Q. B. 326. See, 
rag in accord with the principal case on the latter point, Walker v. Brantner, 
59 Kan. 117. 





~~ 
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EVIDENCE — COLLATERAL IssuEs — TENDENCY TO CONFUSE Jury. — Held, that 
the court will exclude evidence, though logically relevant, which has a tendency to con- 
fuse the jury and to protract the trial beyond reasonable limits. Golden Reward Mining , 
Co. v. Buxton Mining Co., 97 Fed. Rep. 414 (C. C. A., Eighth Cir.). 

The case lays down the correct, though often neglected, rule. The admissibility of , 
such evidence depends upon whether, in the opinion of the trial judge, a clear inference , 
can be drawn without going into such details as would confuse the jury and unneéces- + 
sarily protract the case. LZmerson v. Lowell Gas Light Co., 85 Mass. 410; Temperance , 
Hall Ass'n v. Giles, 33 N. J. Law, 260. Some courts, however, neglect this rule, and 
admit such evidence without question. House v. Metcalf, 27 Conn. 631; Calkins v. City _ 
of Hartford, 33 Conn. 57. 


EVIDENCE — DyING DECLARATIONS — QUESTION FOR CouRT. — In a prosecution 
for homicide, the declarations of the deceased were offered in evidence. He/d, that the, 
declarations and the evidence as to the circumstances under which they were made 
may be left in the first instance to the jury, witb instructions to disregard the declara-, 
tions if not made in fear of approaching death.“ Bush v. State, 34 S. E. Rep. (Ga.). 

The principal case represents the settled rule in the state of Georgia. ttchell v. 
State, 71 Ga.128. The entire weight of authority is, however, contra. People v. Smith, 
104 N. Y. 491; Westbrook v. People, 126 Ill. 81; Regina v. Hucks, t Stark. 521.. The 
usage seems on principle incorrect. In such cases there are always two quesfions : 
first, the admissibility of the declaration, and, second, the credence to be given it. The 
former is always a question for the court, and the latter for the jury. 1 Greenl. Ev., 
16th ed., § 161 b. To be sure, the jury have the power to disregard the declarations as 
being unworthy of belief when the question is once before them, but it is the duty of 
the court to decide in the first place that the declarant was apprehensive of death when 
he made the statements, since on that their admissibility depends. State v. Norton, 121 
Mo. 537: 


EVIDENCE — NEGLIGENCE — RESULTS IN SIMILAR CASES. —In an action against 
a railroad for damages caused by an engine emitting sparks, the engine complained of 
being identified, Ae/d, that evidence of other engines of the defendant emitting sparks 
on other occasions is not admissible. Missouri, etc. Ry. Co. v. Wilder, 53 S. W. Rep. 
490 (Ind. Ter.). See NoreEs. 


EVIDENCE— OPINION — HYPOTHETICAL QUESTIONS. — Experts were asked whether, 
assuming the evidence to be true, the defendant was, in their opinion, insane. Many 
witnesses had been examined, and the testimony was voluminous, although not contra- 
dictory. Held, that the question was a proper one. Corned/ v. State, 80 N.W. Rep. 745 
(Wis.). 4 

The Wisconsin court holds such a question improper where the evidence has been 
contradictory, on the ground that it allows the expert to usurp the function of the jury. 
Bennett v. State, §7 Wis. 69. The soundness of such reasoning may be doubted, since 
the jury are not bound to accept the opinion of the expert. United States v. McGlue, 
1 Curt. C. C. 1. The true objection to the question when the evidence is contra- 
dictory lies in the danger that the expert may not find the facts as the jury does, and 
that therefore his conclusion may be drawn from different premises, and so worthless or 
misleading. The same sort of objection might be urged against the question in the 
principal case. It is possible that the expert may not remember fully all the facts, or 
that he may not recall them as the jury does. Although it seems better on these grounds 
to exclude such questions under the circumstances of the principal case, they are some- 
times allowed. State v. Hayden, 51 Vt. 304. 


EVIDENCE— PREVIOUS WRONGFUL AcTs.—In a proceeding against a bank president 
for making false reports to the comptroller, in order to mislead the authorities as to the 
bank’s financial standing, evidence that he had made a similar false report four months 
before was offered. e/d, that it is admissible on the question of the intent with which 
the ae false reports were made. Bacon v. United States, 97 Fed. Rep. 35 (C. C. A., 
Eighth Cir.). : 

Tesiaesy as to former wrongful acts of a defendant is in general inadmissible. 
Commonwealth v. Jackson, 132 Mass. 16. Such evidence is, however, admitted to prove 
intent, where it can be shown that all the acts are part of a general scheme. Com- 
monwealth v. Robinson, 146 Mass. 571. The principal case is a weaker one than that, 
however. It must, then, be a practical question for the trial court as to whether the 
probative quality of such testimony is strong enough to demand its admission, notwith- 
standing the prejudice against the accused it is likely to arouse in the minds of the 
jury. 1 Greenl. Ev., 16th ed., § 14a. Since, then, the admission of such evidence is dis- 
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cretionary with the trial judge, his ruling ought not to be revised, unless it appears that 
the result could not have been reasonably reached. On this ground the upper court’s 
refusal to reverse the judgment of the lower court seems correct. 


EVIDENCE — TESTAMENTARY CAPACITY — BURDEN OF PROOF. — Section 2653 a of 
the New York Code of Civil Procedure enacts that the probate of a will shall be prima 
facie evidence of its validity. He/d, that, after the will is admitted to probate, the clause 
casts the burden of establishing the testamentary incapacity of the ,testator upon the 
contestant. Dodie v. Armstrong, 160 N. Y. 584. See NoTEs, 


GARNISHMENT — FuNDs IN HANDs oF Court. — After satisfaction of judgment 
from the proceeds of an attachment sale, a surplus remained in the hands of the clerk 
of the court. e/d, that this surplus cannot be garnished. A//en v. Gerard, 44 Atl. 
Rep. 592 (R. I.). 

Generally, funds in the hands of an officer of the court cannot be garnished. There 
is, however, a direct conflict of authority when, as in the principal case, the final dispo- 
sition of the fund is determined. It has been held that such a fund can be garnished. 
Wilbur v. Flannery, 60 Vt. 581; Dunsmoor v. Furstenfeldt, 88 Cal. 522; Weaver v. 
Davis, 47 Ul. 235. But an abundance of authority, in accord with the principal case, 
takes the opposite view. Lord v. Collins, 79 Me. 227; Pace v. Smith, 57 Tex. 555; 
Tremper v. Brooks, 40 Mich. 333. The sole duty of the clerk of the court is to hold the 
funds for the court, and therefore garnishment of such funds is really a proceeding 
against the court. Public policy and the orderly administration of justice require that 
the court be approached by petition, and not by mandatory proceedings, and hence the 
principal case is to be supported. 


PERSONS — INFANTS’ CONTRACTS — RECOVERY OF CONSIDERATION. — The plain- 
tiff, an infant, agreed to purchase a bicycle on instalments. She used it three months 
and then returned it, demanding the money she had paid. e/d, that the plaintiff can- 
not recover. Rice v. Butler, 53 N. E. Rep. 275 (N. Y.). 

This decision reverses the decision in the lower court, 12 Harv. Law REv. 63. It 
is contra to the American cases directly in point, McCarthy v. Henderson, 138 Mas8>- 
310, Whitcomb v. Joslyn, 51 Vt. 79, but in accard with the English decisions. Valentini 
v. Canali, 24 Q. B. D. 167. And several American cases, which quote the English 
cases with approval, are indistinguishable in principle. Johnson v. Northwestern, etc. 
dns. Co., 56 Minn. 365. The result reached is desirable, for the protection of the infant 
is not interfered with, while he is forbidden to use his infancy to defraud. It has been 
objected to this view that it allows recoupment, where the infant would have a good 
defence to an action for the price, and so practically holds him on his contract. The 
principal case overcomes this objection on the ground, that to the extent that the 
amount paid equals the benefit the infant has received under the contract, the contract 
is executed and reasonable, and therefore the infant cannot recover, because he cannot 
return the consideration. The reasoning seems sound, and the result is surely to be 
commended. 


PROCEDURE — JUDGMENTS — SET-OFF AFTER ASSIGNMENT. —A statute provided 
that, after the assignment of a contract, no claims upon such contract should be set off 
against the assignee, unless they were in existence at the time of the assignment. The 
plaintiff is the assignee of a contract on which the defendant had a claim for damages 
against the assignor. e/d, that a judgment on this claim obtained subsequent to the 
— may be set off against the plaintiff. Bacon v. Reich, 80 N. W. Rep. 278 
(Mich.). 

It is clear that at the time of the assignment the plaintiff’s claim was subject to 
the defendant’s right to recoup his damages, since the assignee of a chose in action 
has no better rights than his assignor. Young v. Kitchin, L. R. 3 Ex. D.127. The 
plaintiff claims, however, that no set-off should be allowed against him in this action, 
since the judgment, which came into existence after the assignment, is barred by the 
statute, and the claim for damages no longer exists, having merged in the judgment. 
This objection, if allowed, would have resulted in obvious injustice to the defendant, 
and is based on a pure technicality. Clark v. Rowling, 3 N. Y. 216; Second Nat. 
Bank v. Townsend, 114 Ind. 534. The statute is hardly intended to prohibit the set-off 
of a claim in existence at the time of the assignment, but which has subsequently been 
changed in form. 


PROPERTY — CONDITIONAL SALE— RIGHTS OF ADMINISTRATOR. — The decedent, 
a retailer, purchased part of his stock in trade under an agreement that the title should 
remain in the vendor until payment. At his death he was insolvent, and his adminis- 
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trator, without knowledge of the terms of the contract, sold the goods in question. 
Held, that the vendor is not entitled to recover the full value of the goods thus sold, but 
must come in with the general creditors. /# re Osburn’s Estate, 58 Pac. Rep. 521 
Oreg.). 

In this class of transactions, the intention manifestly is that the vendee shall treat 
the goods as he does the rest of his stock, and there is, therefore, implied in the trans- 
action a power to sell in the usual course of business. Spooner v. Cummings, 151 Mass. 
313. But it seems that the decedent himself would not have had a right to sell, know- 
ing he was insolvent, as this would not be within the terms of the power, which applies 
only to the usual course of a solvent business. The administrator succeeds to the con- 
tract rights of the decedent, Woods v. Ridley, 27 Miss. 119, but his duty is only to close 
up the business of the decedent. Waills v. Walker, 37 Cal. 424. Accordingly, any 
such sale by him for the benefit of an insolvent estate, or, indeed, any sale, whether the 
estate is insolvent or not, would be outside the terms of the power to sell in the regular 
course of business. The fact that the administrator acted without knowledge of the 
terms of the contract is, therefore, immaterial, and the vendor in the principal case should 
have recovered the value of the goods, 


PROPERTY — COPYRIGHT — SHORTHAND REporRTS. — The plaintiff brought an ac- 
tion to restrain the defendant from selling a book which contained public speeches 
taken from shorthand reports published in the plaintiff’s newspaper. e/d, that the 
plaintiff can claim no copyright in such reports. Walter v. Lane, 68 L. J. Ch. 736. See 
NOTES. 


PROPERTY — COVENANT TO FENCE — EASEMENT. — In a conveyance of the fee, the 
grantor covenanted to build and maintain a fence, or not to hold the grantee liable for 
damages to his cattle. e/d, that the covenant is merely personal and does not bind 
the grantor’s heirs or assigns. Brown v. Southern Pac. Co., 58 Pac. Rep. 1104 (Oreg.). 

The statute of 32 Henry VIIL., c. 34, provided that the burden should run in cove- 
nants contained in leases for life or for years, although the heirs and assigns of the 
grantor were not mentioned. It was early held that even then a covenant would not 
run with the land unless it concerned a thing ¢ esse. Spencer's Case, 5 Co. 16a. The 
result in the decision under consideration was reached by applying the distinction taken 
in Spencer’s case between things 7 esse and not z# esse. But this distinction is purely 
technical, and ought only to be applied where the question is the same as in that case. 
Kellog v. Robinson, 6 Vt. 276; Fitch v. Johnson, 104 Ill. 111 ; Morse v. Aldrich, 36 Mass. 
449 (semble). The decision of the principal case is more properly supported on another 
ground. If the parties intended by this covenant to create an easement, mention of 
the grantor’s heirs and assigns is not essential. Lathrop v. Elsner, 93 Mich. 599. 
But the omission of these words is a material circumstance in determining what intent 
the parties actually had. It seems, therefore, a reasonable construction to say that the 
grantor intended a personal covenant rather than an easement. 


PROPERTY — EXECUTORS — LIABILITY OF SURETIES.—A statute provided that 
debts due from an executor to his testator should be assets of the estate, to be accounted 
for in the same manner as debts due from strangers. The defendants were sureties on 
the bond of an executor who was indebted to the estate, and had been insolvent during 
the whole period of administration. e/d, that they are liable for the face value of the 
debt, without regard to his insolvency. /udge of Probate v. Sulloway, 44 Atl. Rep. 720 

N. H.). 

: The decision proceeds upon the theory that the statute makes the executor liable to 
account for the amount of the debt as so much money belonging to the estate. The 
statute, however, designates the chose in action as the asset, and it is difficult to see on 
what principle it is held to make the executor accountable in his official capacity for 
more than the actual value of the debt; and the obvious injustice of charging the sure- 
ties of an executor with the face value of a worthless obligation, simply because the 
executor happens to be also the debtor, is clear. The question is a new one in New 
Hampshire, and the solution of it in the principal case finds no support in other juris- 
dictions, where the inability of the executor to pay his personal debts appears always to 
have been considered a defence in an action against his sureties. 2 Woerner, Adminis- 
tration, § 512; McCarty v. Frazer, 62 Mo. 263; Lyon v. Osgood, 58 Vt. 707; Baucus v. 
Barr, 45 Hun 582. 


PROPERTY — RULE AGAINST PERPETUITIES — RESTRAINT ON ALIENATION. — In 
an ordinary real estate trust association, with transferable shares, the trustees could sell 
only with the consent of three quarters of the stockholders. e/d, that the trust is not 
void. Howe v. Morse, 55 N. E. Rep. 213 = See NOTES. 
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PROPERTY — WILLS EXECUTION IN PRESENCE. — Witnesses signed a will in the 
same rcom with the testator. He could see them, but was not in a position to see the 
paper itself. e/d, that the will is not duly executed. Burney v. Allen, 34 S. E. Rep. 
500 (N. C.). 

The court relied on an earlier case in which the circumstances were the same, except 
that the witnesses were in another room. Graham v. Graham, 32 N.C. 219. Even 
granting the doubtful soundness of that decision, Riggs v. Riggs, 135 Mass. 238, it can 

ardly justify the determination in the principal case. The question being one of physi- 
cal presence, it has been fully established that that requisite is fulfilled if the witnesses 
are in the same room as the testator at the time of execution, and the latter is not physi- 
cally unable to move. Such, indeed, is the common sense of the matter. Mewton v. 
Clarke, 2 Cur. Ecc. 320; 1 Jar. Wills, 89. An attestation like that in question has, in 
fact, been held sufficient in North Carolina. Bynum v. Bynum, 33 N.C. 632. The 
principal case is indistinguishable from that last cited, and it might better have been 
followed than the earlier North Carolina case. 


QuAsI-CONTRACTS — RECOVERY OF MONEY PAID TO SECOND ASSIGNEE OF CHOSE 
1n ACTION.— The defendant had taken as collateral security an assignment of a bond 
and mortgage given by the plaintiff. The plaintiff paid the assignee, and the securities 
were cancelled, both parties being in ignorance of a previous recorded assignment. 
The plaintiff, having been compelled to pay the prior assignee, sued to recover the 
money paid to the defendant. e/d, that he cannot recover. Behring v. Somerville, 
44 Atl. Rep. 641 (N. J., C. A.). 

This decision appears to be based on the familiar principle that as between two parties 
having equal equities, one of whom must suffer, the loss should lie where it has fallen. 
Price v. Neal, 3 Burr. 1354; Merchants’ Insurance Co. v. Abbott, 131 Mass. 397. It 
would seem, however, that the rule could not properly be applied in this case. The legal 
title to the securities was in the prior assignee by virtue of his assignment, and their can- 
cellation clearly amounted to a conversion. The defendant, therefore, however innocent 
he was, having obtained the sum in aor ny Od an unlawful use of the prior assignee’s 
property, held it as constructive trustee for him. It follows that the plaintiff should 
have recovered, since he had been forced to pay the prior assignee, and was thus subro- 

ated to his rights against the defendant. The most familiar application of this rule is 
ound in the cases where the maker of a note or the drawee of a bill, who has paid one 
who holds under a forged indorsement, is allowed to recover from the victim of the 
forgery. Star Insurance Co. v. New Hampshire Bank, 60 N. H. 442; Corn Exchange 
Bank y. Nassau Bank, 91 N. Y. 74; 4 Harv. Law REV. 297, 307. 


Torts — NEGLIGENCE — PROXIMATE CAUSE. — The defendant negligently set fire to 
the forest land of his neighbor, whence it spread and damaged the plaintiff’s land beyond. 
Held, that the plaintiff cannot recover, as the injury was not the proximate result of 
the defendant’s negligence. Hoffman v. King, 55 N. E. Rep. 401 (N. Y.). See NorEs. 


TRusTs — CONSTRUCTIVE TRUSTS — SERVANT OF TRUSTEE. — The defendant was 
a servant of the trustee of the plaintiff, and wilfully misapplied the trust funds which 
were in his hands. edd, that he is not personally liable, since a servant cannot have 
possession. Hodgson v. St. Paul Plow Co., 80 N. W. Rep. 956 (Minn.). 

This decision seems indefensible. It is true that an agent or servant of a trustee is 
generally only accountable to his employer, and is under no obligation to the cestud 
merely because he has in his hands funds belonging to the latter. cane v. Robarts, 4 
Mad. 332; Zyler v. Tyler, 3 Beav. 550; Gray v. Johnson, 3 App. Cas.1. But the court 
in the principal case has entirely overlooked the rule that such a servant or agent can 
by his own wrongful act make himself a constructive trustee for the cestuiz. Re Barney 
[1892] 2 Ch. D. 265; Lee v. Sankey, L. R. 15 Eq. 204. It is on this ground that the 
defendant’s servant should clearly, in all jurisdictions, be held personally liable. Lewin, 
Trusts, 1oth ed., 205. 
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REVIEWS. 


A SELECTION OF CASES AND STATUTES ON THE PRINCIPLES OF CODE 
PLEADING. By Charles M. Hepburn. Cincinnati: W. H. Ander- 
son & Co. 1899. pp. 160. 

These pages form the first installment of the latest addition to the 
constantly increasing number of case-books intended for class instruc- 
tion. The publishers announce that it is the result of the advantages 
derived by Mr. Hepburn, as a lecturer in the Law Department of the 
University of Cincinnati, by a change from the older method of instruc- 
tion to the study of cases and statutes at first hand. The first part states 
briefly the origin and nature of code pleading, and then treats, by stat- 
utes and decisions, the doctrine of the reduction of all civil actions to 
one form, Other parts to follow will deal with parties to actions, joinder, 
defences, etc. Mr. Hepburn’s ability to treat the subject is assured by 
his clear statements of its principles in his work on the “ Development 
of Code Pleading.” The authorities are well chosen and arranged. The 
book promises to become somewhat elaborate and bulky, considering the 
small amount of time generally allotted to the study of this subject. It 
will form a very useful volume in schools, where it is felt that sufficient 
knowledge of pleading is obtained by study of the present, often varying 
codes, without familiarizing the student with the fundamental principles 
of the common-law system, affording him the accompanying advantages 
in analysis of facts and applications of principles. j.L Ww. 


SomME RECENT CRITICISM OF GELPEKE VERSUS DuBUQUE. By Thomas 
Raeburn White. Philadelphia. 1899. pp. viii, 96. 

Mr. White is right in thinking that few cases have given rise to more 
diversity of opinion than Gelpeke v. Dubuque. ‘The law of the case is 
established beyond question ; its justification still has a theoretical inter- 
est sufficient to excuse an addition to the literature on the subject. Mr. 
White has made such an addition, a real addition because of the novelty 
of the writer’s point of view: his treatment is plausible and ingenious, 
and no less interesting because of its unsoundness. 

The doctrine of the case is, briefly, that where a contract is entered 
into, which is valid under the law of the state of its making as then laid 
down by the courts of the state, it will be enforced by a federal court 
having jurisdiction of the parties, even if the state courts, having over- 
ruled their previous decisions, would hold the contract unconstitutional. 
In discussing this doctrine, Mr. White first demolishes various theories. 
The theory of Professor Thayer, developed in 4 HarvarD Law REVIEw, 
311, — justifying the rule as a rule of practice in federal courts, to pro- 
tect suitors from local prejudice,—he handles roughly. In such a 
theory he finds no excuse for the federal courts in “foisting a law of 
their own construction upon a sovereign state.” It may be remarked 
that this is an unduly strong statement of the effect of the case. The 
courts of the United States do not foist a law of their own construction ; 
they adopt a construction of the state courts, though it is no longer the 
prevailing construction. To prevent injustice, they are not acting in a 
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wholly preposterous manner in refusing under all circumstances to follow 
the vagaries of the state courts. So much is apparent from the most 
cursory reading of the facts of the case in question. 

Mr. White then proceeds to analyze the opinion of the majority of the 
court, and finds in it an unambiguous statement that the decision of the 
state court, overruling prior decisions and holding unconstitutional the 
law under which the contract was made, was a law impairing the obliga- 
tion of contracts. The statement which he relies on, however, does not 
appear so plain as he finds it. And the different interpretation of it by 
Mr. Justice Miller in his dissenting opinion is not too lightly to be 
ignored. A member of the court who took part in the discussions of the 
case was in quite as good a position to know what was actually decided 
as is a commentator of the present day. And when the court has re- 
peatedly held that a case of the sort under discussion, coming up on 
appeal from the highest court of a state, presents no federal question, 
one may be pardoned for hesitating before he adopts the writer’s conclu- 
sion that a federal question was decided in the case now under consider- 
ation. 

The supposed decision that a judgment of a state court, holding a 
law unconstitutional, may itself be a law impairing the obligation of con- 
tracts, Mr. White then justifies in a most ingenious manner. He shows 
that the power to declare legislative acts of the colonies invalid was for- 
merly held by the king in council ; that this power was legislative, and, 
so far as it belonged to the federal government, it was at one time 
intended to be intrusted to congress ; and that, although finally given 
to the courts, it has always remained a legislative power, [But no infer- 
ence can be drawn from the power exercised by the king in council ; he 
had judicial as well as legislative power.] This reasoning, moreover, is 
based upon a total misconception of our systems of constitutional law. 
A court in considering the constitutionality of a legislative act does 
not properly assume the attitude of a revising legislative body, weigh- 
ing the pros and cons, and deciding for itself upon the propriety of 
the act in question. The court takes a strictly judicial position, looking 
to all the possible motives of the legislature, and holding no law invalid 
which can, within the limits of the constitution, be regarded as an expres- 
sion of a possible political opinion as opposed to an arbitrary whim. In 
so doing, the court performs not a legislative but a judicial function. 

J. G. P. 


Forms OF PLEADING. By Austin Abbott. Completed for publication 
after his decease by Carlos C. Alden. Vol. II. New York: Baker, 
Voorhis & Co. 1899. pp. xxxix, 805-1858. 

Twenty years and more New York has used Mr. Abbott’s books as 
standards. One revision was not enough, nor yet a second, and last 
year appeared the first volume of something more than a revision, — not 
a collection of “General Forms of Practice,” as were the others, but a 
work devoted to pleadings alone. Its thoroughness has caused the prac- 
titioners of New York to take considerable interest in the somewhat 
delayed second volume. The work, as its name indicates, consists chiefly 
of forms. However, few lawyers of established standing stick slavishly 
to such precedents, and the book is likely to prove most valuable for its 
authorities. At first glance the citations may seem too scant to justify 
this assertion. But it must be remembered that two large volumes are 
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devoted to a narrow field, — complaints, demurrers, and answers; that 
nearly every page shows some authority; that extensive notes appear at 
intervals. For the ground covered, these books gather, assort, and index 
a mass of authority both complete and accessible. The work is typical 
of the specializing tendency of the age, and perhaps it has the fault, 
natural where much space is devoted to a small subject, of being at times 
diffuse. It has also, however, the merit of treating its subject fully and 
exhaustively. Books like these are not interesting nor even profitable 
reading. Filled as they are with dried frames to which the lawyer must 
add flesh and life, they permit little display of the essentially human 
faculty of connected reasoning, They are the tools of the lawyer’s handi- 
craft, and their existence must be justified by their practical utility. Of 
its kind, this work seems well done, and likely to prove a credit to its 
author. G. B. H. 


HANDBOOK ON THE Law OF NEGLIGENCE. By Morton Barrows. St. 
Paul, Minn.: West Publishing Co. 1900. pp. xii, 634. 

As a result of the great increase of litigation over questions of negli- 
gence in the last decade, — says the author in his preface, — two ten- 
dencies may be noted, — toward the taking of increased precautions by 
property owners and employers of labor on the one hand, and the more 
exact enunciation of the involved law by the courts on the other. And 
to give a concise statement of the settled law on the subject, and the 
grounds of the conflicting decisions where the law is in dispute, are 
stated to be the aims of this book, the latest addition to the Hornbook 
Series. An introductory chapter treats of the fundamental principles of 
the law of negligence, and contains an admirable brief discussion of the 
doctrine of proximate cause. In the chapter treating of dangerous in- 
strumentalities, it is stated that one who keeps a dangerous explosive is 
under a duty of care commensurate with the danger, and hence negli- 
gence may be predicated upon the quantity without regard to the man- 
ner in which it is protected. To say that an absolute liability is imposed, 
where the location is such as to cause reasonable fear to those living in 
the vicinity, would seem to be a better doctrine. See 13 HarvarD Law 
REVIEW, 310. Itis to be regretted that to the present jumble of theories 
as to degrees of care, the author adds still another view. Taking the 
classification of Wharton as a basis, — “ slight ” care required of the aver- 
age man, and “ordinary” care required of an expert, — he adds a third 
class, — “great” care required of a common carrier of passengers. In 
justification we are told that the decisions of the courts have raised the 
degree of care and skill demanded of such carriers to a standard higher 
than that of an expert. Granting the truth of this assertion, and the 
theoretical accuracy of such a classification, it would seem nevertheless 
to work for simplicity to say that, although the amount of care requisite 
may vary with each particular instance, there are no degrees of care, due 
care under all the circumstances, answering every case. Nor does the 
author himself maintain his position with consistency; for in the later 
pages of the book the term “ordinary” care is frequently used in the 
colloquial sense, and there are such statements as the following: “The 
degree of diligence requisite to constitute ordinary care” —in dealing 
with firearms — “is proportionate to the danger to be apprehended.” 
This is but another way of stating the more simple rule. Although open 
to occasional criticisms, however, the book as a whole is an excellent 
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one. It contains a clear and accurate statement of the existing law, and 
a full marshalling of authorities. The method of printing the proposi- 
tions of law in more prominent type than the discussions that follow 
gives them an added emphasis that is of much help to the student. In 
every way, this work is fully up to the standard of usefulness set by the 
previous volumes of the Hornbook Series. ~ BRST. 


CiviL PROCEDURE AT Common Law. By Alexander Martin. Boston. 
The Boston Book Company. 1899. pp. xxxii, 416. 

In the early days of code pleading it was erroneously concluded that 
the new system had done away with the necessity of any knowledge of 
the old common-law procedure, but with a clearer insight into the real 
nature of the subject it was soon perceived that a thorough understand- 
ing of the new system was impossible without at least some acquaintance 
with its predecessor. As Professor Martin states in his preface, “au- 
thors on code procedure in the United States usually advise students 
commencing its study to first familiarize themselves with the principles 
of common-law procedure.” For this purpose the present work is admir- 
ably adapted. The book has been prepared for students, but the prac- 
titioner may often find its assistance of value. Some knowledge of the 
old forms of procedure is essential to an intelligent reading of cases in 
any subject, and the intending student could make no better preparation 
for work under the case system than a careful study of this book. In 
the fourteen chapters of his treatise Professor Martin carries the reader 
through the entire progress of an action at law. The fundamental prin- 
ciples involved are clearly stated, and some of the more interesting ques- 
tions in dispute are briefly alluded to, but no attempt is made to go into 
any lengthy discussion or determination of them. The work, indeed, is 
more of a compilation than an original treatise, but thoroughly accurate 
and systematic. The historical part of the subject is particularly well 
covered. A noteworthy chapter is the one entitled “Ancient Real 
Actions,” containing a concise account of those obsolete methods of pro- 
cedure. In the main, the author’s conclusions as to the substantive law 
necessarily included in his subject are sufficiently sound, though excep- 
tion might be taken to some of his definitions, ¢. g. of conversion in 
trover. ‘Trespass ad initio is very inadequately explained, and is not 
even mentioned in the index. On the other hand, particularly commend- 
able are his discussions of the origin of detinue, and of the nature of 
debt. In the appendix are a full collection of writs, declarations, etc., 
and an excellent discussion of General Assumpsit for Part Performance. 

N. B. B. 


We have also received: — 


Wir anD Humor OF THE BENCH AND Bar. By Marshall Brown, 
Chicago: T. H. Flood & Co. 1899. pp. xv, 578. This is an entertain- 
ing book. The best sayings of a very large number of well-known mem- 
bers of the bench and bar at home and abroad are here collected. Short 
sketches of many of the more prominent are given, — merely a few lines 
in most cases, but so skilfully arranged in connection with the anecdotes 
as to convey a distinct though partial idea of the subject’s personality. 
The book is furnished with a thorough index of subjects and of authors. 
The typography and general arrangement leave nothing to be desired. 
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REPORT OF THE First ANNUAL MEETING OF THE NORTH CAROLINA 
Bar AssocraTIon, held at Atlantic Hotel, Morehead City, N. C., July 
5th, 6th and 7th, 1899. Edited by J. Crawford Biggs, Secretary. Dur- 
ham, N. C.: The Seeman Printery. 1899. pp. 150. 


PROCEDURE OF THE CiviL Courts 1n BritisH Inpia. Vol. I. By . 
Hukm Chand. Bombay: The Bombay Education Society’s Steam 
Press. 1899. pp. xiv, 835. Review will follow. 


GENERAL DicEestT AMERICAN AND ENGLISH. Quarterly Advance 
Sheets. No. 13, October, 1899. Rochester, N. Y.: The Lawyers’ Co- 
operative Publishing Co. 1899. pp. 990. 


BULLETIN OF THE UNIVERSITY OF WISCONSIN, No. 31. English Com- 
mon Law in the Early American Colonies. By Paul Samuel Reinsch. 
Madison, Wisconsin. 1899. pp. 64. 


A TREATISE ON THE LAw oF DomEsTIC RELATIONS. By W. C. Rodg- 
ers. Chicago: T. H. Flood & Co. 1899. pp. cxxxiii, goo. Review 
will follow. 


Tue Law or Antmats. By John H. Ingham. Philadelphia: T. & J. 
W. Johnson & Co. 1g00. pp. xiii, 800. Review will follow. 





